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[bookmark: _Hlk214980034]In August this year it was reported that Gageler CJ, lamenting the worldwide phenomenon of dwindling trust in institutions, had issued something of a suggestion, perhaps a gentle warning, to judges inclined to activism. The Chief Justice was quoted as saying that the global judiciary should “stick to the knitting” lest they risk being seen as partisan or political. 
Of course, like most of you in this place today, I am avid consumer of all things said by the Chief Justice, so I rushed to find a source of the entire commentary lest I fall foul of his expectations. 
While searching, I came across his Honour’s remarks, also in August of this year, on the launch of “Sir Gerard Brennan’s Speeches: Maintaining the Law’s Skeleton of Principle”. 
The Chief Justice endorsed this observation of Sir Gerard when it was said that:
[H]e was acutely concerned to ensure that his extra judicial statements and activities could not be perceived in any way to undermine public confidence in his judicial independence. 
Which led me to his Honour’s keynote contribution to the ‘Global Summit of Helenic Lawyers’ in July this year in which he reflected on the establishment of his court and the aspiration that it would be a protector of the constitution, removed from party strife and political passion citing the statement of Henry Bournes Higgins in 1898 that the aim was to make this court and its judges “as independent of any man’s favour and any man’s hate as we possibly can”.
In considering the challenge of generative AI the Chief Justice also reflected on the point of retaining a judicial branch of government which exists on the basis that “it had only reason which it employs to produce only judgment”. 
The point in our retention his Honour suggested might be found in a role for passion – a characteristic thus far beyond the capacity of generative AI. The Chief Justice said this to his audience in Athens: 
Looking again at the processes traditionally employed to adjudicate disputes according to law, through the exercise of human judgment, perhaps the role of reason has been elevated too highly and perhaps the significance of passion has been insufficiently recognised and accommodated.
So what might all that mean for a knitting judge? 
Having carefully considered the guidance, perhaps by inference, issued by the Chief Justice, I feel confident that nothing Lincoln or I say this morning will fall foul of that which his Honour would endorse. I am confident because nothing we will say is anything other than a recitation of reason, a statement of the objective truth – perhaps delivered with the passion his Honour suggested has been insufficiently recognised. 
This fits nicely I think with where I understand us to be – in an age of truth telling. In the face of the nation’s sound rejection of constitutional reform in 2023, the truth is where we as Aboriginal people have been encouraged to devote our efforts.
Of course, as Aboriginal people we know our truth; it sits at the heart of our struggle as people, and it is a truth we have consistently told – first in our languages and then in yours. 
The age of truth telling places the burden on us to expose the truth with no guarantee that anyone is listening. 
The truth of the history of our dispossession may be news to some. But it should not be.
Even in the version of history that for the most part excluded our perspective – the truth – the injustice of our plight and the resistance we maintained – can be found. A record of an anonymous communication sent from NSW to London in 1826 gave us this reflection from a member of the colony: 
Strange to say civilisation has been the scourge of the Natives: Disease, Crime, Misery and death has been the sure attendants of our intercourse with them. 
It is a sad truth to assert that settler prosperity has been their ruin, our increase their destruction. With what pleasure could we possibly survey the rapid encroachment of the Whites on these unhappy people? 
With what feeling can we look forward but with those of deep regret, when we are assured that every new step which advances our interests is fatal to their existence? That every acre of land reclaimed by our industry is so much wrested from the pittance which providence has bestowed on them.
If you care to look, the truth of our nation’s history which resonates in our modern-day existence, can also be found in the law neither created, nor administered, by us. 
The laws which regulated and controlled us tell the truth of our place in the nation at various points in history. 
The truth of that history on occasion has even been spoken in this place.  
This building has witnessed some momentous legal outcomes for our people, both triumphs and failings; a reminder that any real gain made by our people has been the culmination of a fight. A testament to our patience and resilience.  
Chief among them of course is Mabo v Queensland (No 2) [1992] HCA 23; 175 CLR 1. 
A judgment which finally told the truth when Brennan J said: 
If it were permissible in past centuries to keep the common law in step with international law, it is imperative in today's world that the common law should neither be, nor be seen to be, frozen in an age of racial discrimination.  The fiction by which the rights and interests of indigenous inhabitants in land were treated as non-existent was justified by a policy which has no place in the contemporary law of this country. 
And further on: 
The common law of this country would perpetuate injustice if it were to continue to embrace the enlarged notion of terra nullius and to persist in characterizing the indigenous inhabitants of the Australian colonies as people too low in the scale of social organization to be acknowledged as possessing rights and interests in land.
Gordon J embraced this truth later in Love v Commonwealth [2020] HCA 3; 270 CLR 152 referring to it as “the deeper truth” about the unsevered connection between our people and the land and waters that now make up the territory of Australia.
It is what Edelman J acknowledged in the same matter as our inseparable tie to the land of Australia generally, “with metaphysical bonds that are far stronger than those forged by the happenstance of birth on Australian land or the nationality of parentage”. 
It is this truth, that fact of our special, unique connection to this land – a connection unlike that of any other people with this land – which sits at the heart of what many of us refer to as the ‘unfinished business’: the failure to properly reckon with the original grievance of dispossession and our truth that sovereignty was never ceded. That unfinished business casts a long shadow and it is in that shadow that our people view the law, interact with the law and feel the effect of the law. 
Whether the Native Title regime lives up to the promise of the truth that was told in Mabo (No 2), is perhaps a matter of perspective, and likely discussion in the session to come,  but the causal connection between the attempt to extinguish our unique connection (described by colonial administrator James Stephen in 1838 as the “impending catastrophe” of our “extermination”) – the connection between that catastrophe and the challenges which attend to the lives of our people in modern Australia, is undeniable.  
It is also true that the special position of our people with respect to this land and the consequent unique effect of colonisation upon us as a people, found limited traction from the perspective of the criminal law in Bugmy v The Queen [2013] HCA 37; 249 CLR 571 in 2013. 
In coming to give effect to justice that is individual there is no warrant, this court determined, for overarching acknowledgment of the ‘deeper truth’ by a sentencing court of our connection to this land and because of that - the distinctive, systemic effects on us of the brutal, relentless attempt to sever it. 
For justice to be individual then, those effects must be proven for each offender, despite what our over representation in prisons across the country might say about the modern-day manifestations for us as a peoples, of colonisation. 
The attempt to ‘exterminate’ us was facilitated by laws which entrenched our dispossession – by the theft of our land, by erasing and demonising our culture and by undermining our individual and collective dignity.  Those laws ensured that the spoils of colonisation were locked in and they were not for us. 
The truth of the effects of the systemic and institutional pursuit of the severance of our connection to land and indeed to each other - the pursuit of our demise - is inescapable. 
It is told by the number of us incarcerated, the number of our children in out of home care, the ages at which we die, the reasons why we die and the point in our lives where we are routinely criminalised. 
The truth of our colonial loss is found on the direct pathway from the child protection system to the criminal justice system. It is found in 2025 being the year NSW recorded its highest ever number of Aboriginal deaths in custody and in a 17-year-old Aboriginal boy being taunted by a police sergeant in an ACT watch house that he “wouldn’t have the guts to neck himself”. 
Those, my friends, are truths which only reason dictates we accept. 
Lincoln and I speak to you today weeks after participating in the Inaugural International Indigenous Judges Conference. 
It was an experience at once uplifting and deeply dispiriting. Our small Australian contingent was easily outnumbered by Māori and Canadian First Nations judges. Another truth that this profession specifically, must confront is that our people are often the subjects of law and yet so rarely administering it. The pace of progress is glacial and must be, by now, partly explained by institutional resistance to us as legal decision-makers. 
In giving the keynote address entitled “Judging Indigenously” Sir Joe Williams powerfully captured the challenge of “living with oneself as an indigenous judge”. 
He underlined our duty to remain committed to protecting the institution of the law even though it was, and still can be, an instrument of oppression. 
Sir Joe made a compelling case for the superpower of indigenous judges (simultaneously our curse) being found in our capacity to truly see the people whose lives we affect so fundamentally. He made this observation:
If strategically deployed, authentic expressions of indigenous experience can have structural effects on the law and on colleagues who, through no fault of their own, experience indigeneity primarily in the person of “the defendant” in criminal trials or “the respondent” in child removal cases. In bringing our experiences to judgery we (naievely) speak law’s unspoken assumptions – precisely because we do not assume them. and once uttered we inevitably uncover inconsistencies and contradictions. Assumptions then become contestable again, 0ften for the first time in generations. In this way we give each other permission to interrogate law’s ancient performances, its conceits and pomposities. This is how the search for post-colonial justice progresses. 
He suggested that we do this in the hope that law can transform. An iteration of what Professor Megan Davis has long articulated as a preparedness to imagine that the law can offer redemption. 
This redemptive power contemplated perhaps by Deane and Gaudron JJ when they spoke more truth in Mabo (No 2):
If this were any ordinary case, the Court would not be justified in reopening the validity of fundamental propositions which have been endorsed by long-established authority and which have been accepted as a basis of the real property law of the country for more than one hundred and fifty years. And that would be so notwithstanding that the combined effect of Crown grants, of assumed acquiescence in reservations and dedications and of statutes of limitations would be that, as a practical matter, the consequences of re-examination and rejection of the two propositions would be largely, and probably completely, confined to lands which remain under Aboriginal occupation or use.
Far from being ordinary, however, the circumstances of the present case make it unique. As has been seen, the two propositions in question provided the legal basis for the dispossession of the Aboriginal peoples of most of their traditional lands. The acts and events by which that dispossession in legal theory was carried into practical effect constitute the darkest aspect of the history of this nation. The nation as a whole must remain diminished unless and until there is an acknowledgment of, and retreat from, those past injustices.
Mabo (No 2) records that it took this nation more than 150 years to accept a version of our truth which we have always known. A version compatible with what Brennan J described as “the skeleton of principle which gives the body of our law its shape and internal consistency”. 
I cannot help but observe that it took another 30 years for Lincoln to be the first Aboriginal person appointed to a superior court in this country. If the skeleton of principle gives our body of law its shape, then those who administer it must surely put the meat on the bones of how the law lands in the lives of all Australians. 
Returning to the observations of Sir Joe. He invited hope that systems once locked to us as First Nations people, could be transformed by our presence and our truth. For me he uncovered the rightful place of passion in judgment that the Chief Justice reflected upon in Athens. 
Passion, in my view, explains our capacity to not only know what injustice looks like, but to know what it feels like.  
And it is the ability to know what injustice feels like, which informs the participation of every First Nations person in the sessions to follow and indeed, in the law. The discussions in those sessions are not theoretical for us. They concern matters directly effecting our families and our communities. 
So, I daresay that we are not here because of any academic love for the law. We are here in spite of the law; a testament to the strength of our ancestors, our culture and our connection to each other. We do not have the choice to think about these matters with reason alone, for it is our passion that drives us to demand better for our people. 
The views we express here will see us held accountable. Perhaps for some of us in the systems of law within which we operate with some of you, but undoubtedly, we are accountable to the communities to whom we belong.
It is to those communities we answer and to those communities we owe the truth.
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