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This document 

1. This document is filed by the Plaintiff (Mr Drumgold) pursuant to order 8 of the orders 

made by Registrar Reece on 10 November 2023. 

Material 

2. Mr Drumgold relies upon the following documents:  

(a) Originating Application – Judicial Review filed 25 August 2023 as amended by 

Amended Originating Application – Judicial Review filed 21 September 2023 (the 

Application). 

(b) Affidavit of Neville Shane Drumgold filed 25 August 2023, as amended on 

17 November 2023 (First Drumgold Affidavit) (including Exhibits NSD1, NSD2 

and NSD3). 

(c) Affidavit of Neville Shane Drumgold filed 17 November 2023 (Second Drumgold 

Affidavit). 

(d) Affidavit of Ian Alexander Meagher filed 6 November 2023 (First Meagher 

Affidavit) (including Exhibit IAM1). 

(e) Affidavit of Ian Alexander Meagher filed 17 November 2023 (Second Meagher 

Affidavit) (including Exhibits IAM2, IAM3 and IAM4). 

(f) Affidavit of Ian Alexander Meagher filed 19 December 2023 (Third Meagher 

Affidavit) (including Exhibit IAM5). 

3. Mr Drumgold has also filed: 

(a) the Particulars of the Grounds of Application in the Amended Originating 

Application on 30 November 2023 pursuant to orders of Acting Justice Kaye 

(Kaye J) dated 10 November 2023 (the Particulars); and 

(b) the Amended Particulars of the Grounds of Application in the Amended Originating 

Application on 22 January 2024 pursuant to orders of Kaye J dated 15 December 

2023 (the Amended Particulars). 

Background 

4. These proceedings are an application to review the Final Report of the “Australian Capital 

Territory Board of Inquiry Criminal Justice System” dated 31 July 2023 (Final Report).1 

 
1 At First Drumgold Affidavit, Exhibit NSD3. 
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5. Some of the more important background facts are outlined in the decision of Kaye J in 

Drumgold v Board of Inquiry – Criminal Justice System & Ors2 and therefore are not 

repeated herein. 

6. The Inquiries (Board of Inquiry – Criminal Justice System) Appointment 2023, Notifiable 

Instrument N12023-49, was made pursuant to the Inquiries Act 1991 (ACT) (Inquiries 

Act). The Australian Capital Territory (ACT) Government appointed Mr Walter Sofronoff 

KC (Mr Sofronoff) as the Board of Inquiry (Board) to inquire into the matters specified 

in the Terms of Reference (ToR) at Schedule 1 to the said Notifiable Instrument.  

7. Broadly, the ToR required the Board to enquire into the conduct of named police officers, 

Mr Drumgold and the Victims of Crime Commissioner leading up to and during the 

criminal proceeding of R v Lehrmann (the Lehrmann Case). The ToR are relevantly: 

“Terms of Reference 

D. The Board will inquire into: 

a. Whether any police officers failed to act in accordance with 

their duties or acted in breach of their duties: 

i. in their conduct of the investigation of the allegations of 

Ms Brittany Higgins concerning Mr Bruce Lehrmann; 

ii. in their dealings with the Director of Public Prosecutions 

in relation to his duty to decide whether to commence, to 

continue and to discontinue criminal proceedings against 

Mr Lehrmann in relation to those allegations; 

iii. in their dealings with the legal representatives for 

Mr Lehrmann before, during or after the trial in the 

matter of R v Lehrmann; 

iv. in their provision of information to any persons in relation 

to the matter of R v Lehrmann. 

… … 

c. Whether the Director of Public Prosecutions failed to act in 

accordance with his duties or acted in breach of his duties in: 

i. making his decisions to commence, to continue and to 

discontinue criminal proceedings against Mr Lehrmann; 

and 

ii. his conduct of the preparation of the proceedings for 

hearings; and 

iii. his conduct of the proceedings. 

… … 

e. The circumstances around, and decisions which led to the 

public release of the ACT Director of Public Prosecutions’ 

letter to the Chief Police Officer of ACT Policing dated 

1 November 2022. 

… … 

 
2 [2023] ACTSC 394 at [4]-[7]. 
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g. Any matter reasonably incidental to any of the above matters.” 

The matters in underline were added to the ToR by Mr Sofronoff pursuant to Notifiable 

Instrument NI2023-232 (effective from 29 April 2023).3  

8. Mr Drumgold seeks judicial review of the Final Report, and in so doing, seeks declaratory 

relief pursuant to the Supreme Court Act 1933 (ACT) s.20.  

9. The Inquiries Act is of particular relevance in these proceedings, particularly ss.5, 13, 14, 

17, 18 and 21, as discussed further below. 

Submissions summarised 

10. In summary, Mr Drumgold submits that: 

(a) Mr Sofronoff breached the rules of natural justice in that his conduct gave rise to a 

reasonable apprehension of bias (ground 2 of the Application); and/or 

(b) Mr Sofronoff and/or “lawyers assisting” the Board (Counsel Assisting) failed to 

comply with the Inquiries Act insofar as there was disclosure of documentation and 

information by Mr Sofronoff and/or Counsel Assisting to certain members of the 

media, and such disclosure was prohibited by Inquiries Act s.17 (ground 1); and/or 

(c) some of the individual adverse findings made against Mr Drumgold in the Final 

Report cannot stand because: 

(i) the findings were unlawfully unreasonable (ground 3); and/or 

(ii) Mr Drumgold was denied natural justice in that he was not given a fair hearing 

in relation to those findings (ground 4). 

11. Mr Drumgold no longer relies upon, and abandons, ground 5 of the Application (as noted 

in the Amended Particulars at paragraph 6 on page 14). 

Ground 2: Apprehension of bias 

12. It is submitted that Mr Sofronoff failed to accord Mr Drumgold natural justice in that certain 

particularised conduct of Mr Sofronoff gave rise to a reasonable apprehension of bias. 

Some relevant law 

13. Condemnation by an apparently biased tribunal is an unacceptable abuse.4  

14. The test to be applied in determining whether there is apprehended bias is that set out by 

the High Court in Ebner v Official Trustee in Bankruptcy5 (in the judicial context) per 

Gleeson CJ, McHugh, Gummow and Hayne JJ: 

“[6] Where, in the absence of any suggestion of actual bias, a question 

arises as to the independence or impartiality of a judge (or other judicial 

officer or juror), … the governing principle is (subject to qualifications not 

presently relevant) … if a fair-minded lay observer might reasonably 

apprehend that the judge might not bring an impartial mind to the resolution 

of the question the judge is required to decide. That principle gives effect to 

the requirement that justice should both be done and be seen to be done, a 

requirement which reflects the fundamental importance of the principle that 

the tribunal be independent and impartial. ... 

 
3 Final Report, Appendix A – Terms of Reference, fn 1. 
4 Webb v The Queen (1993) 181 CLR 41 at 50-52 per Mason CJ and McHugh J and at 68 per Deane J; Carruthers v 

Connolly [1998] 1 Qd R 339 at 371 per Thomas J. See also Keating v Morris [2005] QSC 243 at [36] per Moynihan J. 
5 (2001) 205 CLR 337 at 344-345 [6]-[8]; see also Keating v Morris [2005] QSC 243 at [38] per Moynihan J. 
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[7] The apprehension of bias principle may be thought to find its 

justification in the importance of the basic principle, that the tribunal be 

independent and impartial. So important is the principle that even the 

appearance of departure from it is prohibited lest the integrity of the judicial 

system be undermined. There are, however, some other aspects of the 

apprehension of bias principle which should be recognised. Deciding 

whether a judicial officer (or juror) might not bring an impartial mind to 

the resolution of a question that has not been determined requires no 

prediction about how the judge or juror will in fact approach the matter. 

The question is one of possibility (real and not remote), not probability. 

Similarly, if the matter has already been decided, the test is one which 

requires no conclusion about what factors actually influenced the outcome. 

No attempt need be made to inquire into the actual thought processes of the 

judge or juror. 

[8] The apprehension of bias principle admits of the possibility of human 

frailty. Its application is as diverse as human frailty. Its application requires 

two steps. First, it requires the identification of what it is said might lead a 

judge (or juror) to decide a case other than on its legal and factual merits. 

The second step is no less important. There must be an articulation of the 

logical connection between the matter and the feared deviation from the 

course of deciding the case on its merits. The bare assertion that a judge (or 

juror) has an “interest” in litigation, or an interest in a party to it, will be 

of no assistance until the nature of the interest, and the asserted connection 

with the possibility of departure from impartial decision making, is 

articulated. Only then can the reasonableness of the asserted apprehension 

of bias be assessed.” 

[Emphasis added] 

15. The High Court recently considered the reasonable apprehension of bias test in QYFM v 

Minister for Immigration, Citizenship, Migrant Services and Multicultural Affairs6 (in the 

curial context), and in reaffirming the Ebner test, Kiefel CJ and Gageler J stated:7 

“Application of the criterion was identified in Ebner, and has been 

reiterated, logically to entail: (1) identification of the factor which it is said 

might lead a judge to resolve the question other than on its legal and factual 

merits; (2) articulation of the logical connection between that factor and the 

apprehended deviation from deciding that question on its merits; and 

(3) assessment of the reasonableness of that apprehension from the 

perspective of a fair-minded lay observer.” 

[Footnotes omitted] 

16. The application of the apprehension of bias principles requires the following three steps:8   

(a) the identification of the factors that are alleged might have led Mr Sofronoff to make 

the decision other than on its legal and factual merits;  

 
6 (2023) 409 ALR 65. 
7 (2023) 409 ALR 65 at 77 [38]. 
8 Ebner (2001) 205 CLR 337 at 345 [8] and 351 [37] per Gleeson CJ, McHugh, Gummow and Hayne JJ; Isbester v 

Knox City Council (2015) 255 CLR 135 at [22] per Kiefel, Bell, Keane and Nettle JJ and [59] per Gageler J; Hocking 

v Medical Board of Australia (2014) 287 FLR 54 at 84 [176] per Murrell CJ. 



6 

 

 

(b) an articulation of the logical connection between those factors identified and 

Mr Sofronoff’s apprehended deviation from the course of inquiring into the ToR 

regarding Mr Drumgold on their merits; and 

(c) an assessment of whether the apprehension that Mr Sofronoff would deviate from 

inquiring into matters regarding Mr Drumgold on its merits was reasonable from the 

perspective of a fair-minded lay observer. 

Summary of the apprehension of bias on the part of Sofronoff 

17. The following is a summary of what Mr Drumgold submits is the application of the 

apprehension of bias principles (outlined above) to the present case: 

(a) The circumstances relied upon by Mr Drumgold as giving rise to a reasonable 

apprehension of bias (that is, the factors that might have led Mr Sofronoff to deal with 

matters in his ToR other than on their legal and factual merits) include some or all of 

the following: 

(i) The ToR required Mr Sofronoff to inquire into matters relating to the Lehrmann 

Case and Mr Drumgold was the prosecutor who prosecuted Mr Lehrmann, and 

in that capacity he had a central role in the Lehrmann Case.  

(ii) The Australian newspaper in general, and Ms Janet Albrechtsen in particular, 

engaged in media reporting adverse to Mr Drumgold in that such reporting:  

A. related to the Lehrmann Case, and did so from at least November 2022, 

through to the commencement of, during and subsequent to 

Mr Sofronoff’s conduct of, the Inquiry; 

B. cast Mr Drumgold in a negative light, including by impugning 

Mr Drumgold’s character and credibility; 

C. cast Mr Lehrmann, the defendant in the Lehrmann Case which was the 

subject of the Inquiry, in a favourable light. 

(iii) Mr Sofronoff (and his Counsel Assisting) communicated extensively with, 

inter alia, journalists writing for The Australian generally, and Ms Albrechtsen 

in particular, prior to the commencement of, during the course of, and 

immediately after the Inquiry was completed, about matters the subject of the 

Inquiry, and in so doing, Mr Sofronoff (and potentially9 his Counsel Assisting): 

A. disclosed information and documents obtained by virtue of his/their 

office;   

B. disclosed documents obtained by virtue of his/their office; 

C. breached s.17 of the Inquiries Act; 

D. did not adhere, when making such disclosures to guidelines Mr Sofronoff 

issued relating to the manner in which media enquiries were to be 

directed to the Board of Inquiry. 

(iv) Ms Albrechtsen:  

A. is an opinion columnist with The Australian;10 

 
9 The issue of the role of Counsel Assisting will be dealt with by Mr Drumgold after he receives the documents he 

has sought via subpoena from Counsel Assisting. 
10 Second Meagher Affidavit, Exhibit IAM2 at p.238. 
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B. is a person who, at all relevant times, expressed views critical of 

Mr Drumgold; 

C. had a relationship with the defence in the Lehrmann Case that was more 

positive than what she had with Mr Drumgold as the prosecutor in the 

Lehrmann Case; 

D. engaged in extensive discussions with Mr Sofronoff (and his Counsel 

Assisting) about matters of concern to the Board prior to the 

commencement of, during, and subsequent to, the conduct of the Inquiry; 

E. received documentation and information, including confidential 

documentation and information, from Mr Sofronoff (and his Counsel 

Assisting) about matters of concern to the Board, prior to the 

commencement of, during and subsequent to the public hearings of the 

Inquiry.  

(v) Mr Drumgold was not advised by Mr Sofronoff, or by any other person 

associated with the Inquiry, of the existence, and therefore the content, of the 

communications Mr Sofronoff (and his Counsel Assisting) had with 

The Australian in general, and Ms Albrechtsen in particular.  

(vi) In deciding the matters in the ToR, Mr Sofronoff relied upon communications 

he (and his Counsel Assisting) had with The Australian in general, and Ms 

Albrechtsen in particular, in that:  

A. Mr Sofronoff relied upon facts ascertained as a result of communications 

with, and/or articles published by, The Australian in general, and Ms 

Albrechtsen in particular; 

B. Mr Sofronoff relied upon articles published by The Australian which 

were not in evidence before the Inquiry, and were published after the 

evidence in the Inquiry had closed. 

(vii) Mr Sofronoff (and his Counsel Assisting) engaged with The Australian in 

general, and Ms Albrechtsen in particular, in a manner that was not accorded 

to other media outlets or journalists, and the manner in which Mr Sofronoff 

(and his Counsel Assisting) so engaged with The Australian in general and Ms 

Albrechtsen in particular was more favourable than that accorded to other 

media outlets or journalists;  

(viii) Mr Sofronoff provided drafts of his Final Report, including parts of his draft 

Final Report, to Ms Albrechtsen and to no one else (apart from Mr Leon Zwier, 

the lawyer acting on behalf of Ms Brittany Higgins) not directly associated 

with the Inquiry;  

(ix) Mr Sofronoff provided his Final Report to Ms Albrechtsen, and to no other 

journalist, before he submitted it to the Chief Minister. 

(b) The logical connection between those factors outlined in the preceding subparagraph 

and Mr Sofronoff’s apprehended deviation from deciding the matters in his ToR on 

their merits arises include that: 

(i) in inquiring into his ToR, Mr Sofronoff was required to form a view of the 

honesty, credibility and reliability of Mr Drumgold; and 

(ii) Mr Sofronoff’s assessment of the honesty, credibility and reliability of 

Mr Drumgold when considering the issues the subject of the ToR might have 



8 

 

 

been influenced by some or all of those matters outlined in subparagraph (a) 

for determination in the Inquiry. 

(c) Further conduct of Mr Sofronoff that could lead a fair-minded observer to have a 

reasonable apprehension of bias on the part of Mr Sofronoff when dealing with the 

matters within the ToR include that: 

(i) by at least 14 February 2023, Mr Sofronoff was exhibiting an unusual interest 

in Mr Drumgold in that on 14 February 2023 Mr Sofronoff sent via text 

message to Mr Hedley Thomas, a journalist employed or otherwise engaged 

by The Australian a link to Mr Drumgold’s Wikipedia page, which generated 

three photographs of Mr Drumgold;  

(ii) Mr Sofronoff sought, on his own initiative, an extension of the ToR insofar as 

they related to Mr Drumgold; 

(iii) the treatment accorded to Mr Drumgold by Mr Sofronoff and Counsel 

Assisting during the Inquiry was different from that accorded to other persons 

into whom the Board inquired; 

(iv) the Final Report omitted any reference to and/or failed to annex two written 

submissions made to the Board by Mr Drumgold and dated 29 June 2023 and 

13 July 2023, in breach of the Inquiries Act s.24A(4); and 

(v) Mr Sofronoff agreed to be hosted by The Australian at a function scheduled to 

be held before the Chief Minister had publicly released the Final Report.  

18. Each of the above factors, the cumulative effect of some or all of which are alleged to found 

a conclusion of apprehended bias, will be briefly addressed. 

Nature and subject matter of the Inquiry and Sofronoff’s role 

19. In determining an allegation of apprehended bias such as that made in the present 

proceedings, a Court must have regard to the nature of the inquiry/commission in question 

and its subject matter.11 

20. In the present case, an understanding of the nature of the Inquiry and its subject matter 

requires an understanding of Mr Sofronoff’s ToR and the Lehrmann Case generally (see 

paragraphs 5 and 7 above). 

Reporting adverse to Drumgold 

21. An important part of Mr Drumgold’s argument relating to Mr Sofronoff’s apprehended bias 

is that The Australian, in general, and Ms Albrechtsen in particular, engaged in media 

reporting that was clearly adverse to Mr Drumgold. 

22. Between November 2022 and August 2023, Ms Albrechtsen in particular, and 

The Australian in general, published a significant number of articles that concerned matters 

the subject of the ToR or matters related to the matters the subject of the ToR.  

23. Almost all of those articles contained facts/ alleged facts and/or opinions that were 

adverse/contrary to the interests of Mr Drumgold.   

24. Examples of publications in The Australian that cast Mr Drumgold in a negative light are 

found in Exhibit NSD2 to the First Drumgold Affidavit. 

 
11 Re The Finance Sector Union; Ex parte Illaton Pty Ltd (1992) 107 ALR 581 at 582 per Deane, Toohey and 

Gaudron JJ. 
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25. At the same time as Mr Drumgold was the subject of this reporting adverse to his reputation, 

Ms Albrechtsen was communicating with Mr Lehrmann who was, and remains, a person 

who has been extremely critical of Mr Drumgold.12 

Sofronoff’s communications with media 

26. Mr Sofronoff discussed matters relating to the business of the Inquiry at length with people 

associated with The Australian, particularly Ms Albrechtsen, and the extent of these 

communications are in stark contrast to the communications Mr Sofronoff had with other 

media outlets and other individual journalists. 

27. Mr Sofronoff has acknowledged that he had communications with the media while 

conducting the Inquiry.13 

28. Mr Sofronoff had an inappropriate relationship communicated extensively with Ms 

Albrechtsen in particular and The Australian in general in that, inter alia: 

(a) Ms Albrechtsen received confidential information relating to the Inquiry and/or 

matters of interest to Mr Sofronoff’s ToR from, or shortly after, the time the Board 

was established and Mr Sofronoff was appointed on or about 1 February 2023 (see 

below); 

(b) Mr Sofronoff was then in constant contact with Ms Albrechtsen from or about 

22 February 2023 and then throughout the remainder of the time he was performing 

his role as the sole member of the Board; 

(c) Mr Sofronoff’s communications with journalists14 disclose the following:15 

(i) Mr Sofronoff exchanged 91 telephone calls with journalists between 9 

February and 2 August 2023, and they may be summarised thus: 

A. The Australian = 73: 

(I) Ms Albrechtsen = 51 (including 3 which may have been missed 

calls); 

(II) Mr Thomas = 22 (including 1 which may have been a missed 

call); 

B. Others = 23: 

(I) Mr Bucci = 1 (2 August ); 

(II) Ms Byrne = 4 (28 July and 2 August (x 3)); 

(III) Mr Hart x 10 (9 February, 3 April, 4 April) (including 7 which 

appear to be missed calls from Hart); 

 
12 First Drumgold Affidavit, Exhibit NSD2 pp. 7, 24, 27, 77 and 191. 
13 Transcript of the Inquiry hearings at T279.26 (10 May 2023). See also Affidavit of Walter Sofronoff affirmed 

12 December 2023 (Sofronoff Affidavit).  
14 The journalists in this context are confined to those journalists identified by the Mr Sofronoff in his discovery of 3 

November 2023 in his answer to the request for discovery of any call logs, text message logs or other phone records… 

between 21 December 2022 and 25 August 2023, evidencing communication with Ms Janet Albrechtsen…, Ms 

Elizabeth Byrne… and any other journalist or member of the media, in respect of which Mr Sofronoff, having made 

discovery, affirmed that he believed that there were no other discoverable documents. 
15 Second Meagher Affidavit, Exhibit IAM2, pp.312-314. These calculations do not include any reference to the 

communications disclosed in the subpoenaed documents produced by Telstra. These were only recently received by 

Mr Drumgold and he and his legal advisers have not yet been able to complete an assessment of them. 
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(IV) Mr Kelly x 5 (6 April, 12 April, 11 July, 25 July, 26 July);16 

(V) Mr Knaus x 2 (27 February);17 

(VI) Ms Maiden x 1 (9 February);18 

(VII) Ms Whop x 1 (4 April). 

(ii) These calls were for a total of 13 hours 37 minutes: 

A. The Australian = 11 hours 27 minutes; 

(I) Ms Albrechtsen = 6 hours 19 minutes; 

(II) Mr Thomas = 5 hours 8 minutes; 

B. Others = 2 hours 10 minutes: 

(I) Mr Bucci = 19.58; 

(II) Ms Byrne = 15.27; 

(III) Mr Hart = 3.56; 

(IV) Mr Kelly = 16.37; 

(V) Mr Knaus = 20.37; 

(VI) Ms Maiden = 47.23; 

(VII) Ms Whop = 5.40. 

(iii) Between 7 April and 31 July 2023, Mr Sofronoff made a total of 35 calls to 

journalists: 

A. To The Australian = 31: 

(I) Ms Albrechtsen = 27 (including 2 which appear to be missed 

calls); 

(II) Mr Thomas = 4; 

B. Others = nil. 

(iv) During the public hearings (8 May to 1 June) Mr Sofronoff made 9 calls: 

A. To The Australian = 9; 

(I) Ms Albrechtsen = 8;  

(II) Mr Thomas = 1; 

B. Others = nil. 

 
16 The content of surrounding text messages and emails suggests these calls would have been with Mr Kelly in his 

capacity as representative of the Queensland Media Club rather than in his capacity as a journalist, and was likely 

related to a potential appearance by Mr Sofronoff at the club; Plaintiff’s Schedule of Communications in Exhibits 

IAM2 to IAM6, Schedule B, pp4, 7-9 
17 The phone records disclose that Mr Sofronoff spoke to Mr Knaus on 27 February 2023 for 20 minutes and 37 

seconds: Second Meagher Affidavit, Exhibit IAM2, p.312 (Court Book, Part A, vol 3, p1516), Sixth Meagher 

Affidavit, Exhibit IAM6, p161 (Court Book, Part A, vol 6, p 3921). Mr Knaus was not only a journalist with The 

Guardian, he was the person who made the FOI request for the letter that Mr Drumgold sent to the Chief Police 

Officer, and the release of that letter was a matter into which the Board was inquiring: see Final Report at [663]-

[699]; it is possible that Mr Sofronoff was speaking to him in his capacity as a potential witness rather than in his 

capacity as a journalist.  
18 The phone records disclose that Mr Sofronoff spoke with Ms Maiden on 9 February 2023 for 47 minutes and 23 

seconds. Ms Maiden was a person considered by the Inquiry as a potential witness, and it is possible that Mr Sofronoff 

was speaking to her in that capacity rather than in her capacity as a journalist. 
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(v) Sofronoff made 65 telephone calls to journalists between 9 February 2023 and 

31 July 2023, and they may be summarised thus: 

A. The Australian = 55: 

(I) Ms Albrechtsen = 33; 

(II) Mr Thomas = 22; 

B. Others = 10: 

(I) Mr Bucci = 2 (3 August (x2)); 

(II) Ms Byrne = 3 (9 February and 2 August (x 2)); 

(III) Mr Hart x 1 (4 April); 

(IV) Mr Kelly x 1 (8 August); 

(V) Mr Knaus x 1 (27 February);19 

(VI) Ms Maiden x 1 (9 February); 

(VII) Ms Whop x 1 (4 April). 

(vi) These calls were for a total of 9 hours 57 minutes: 

A. The Australian = 7 hours 33 minutes; 

(I) Ms Albrechtsen = 3 hours 36 minutes; 

(II) Mr Thomas = 3 hours 57 minutes; 

B. Others = 1 hour 24 minutes: 

(I) Mr Bucci = 1.18 (0.10 and 1.08); 

(II) Ms Byrne = 7.58 (0.11, 0.22 and 7.25); 

(III) Mr Hart = 1.07 (only call); 

(IV) Mr Kelly = 1.42 (only call); 

(V) Mr Knaus = 20.18 (only call); 

(VI) Ms Maiden = 47.23 (only call); 

(VII) Ms Whop = 5.40 (only call). 

(vii) From 7 April to 31 July 2023, Mr Sofronoff made 30 calls: 

A. To The Australian = 30: 

(I) Ms Albrechtsen = 26; 

(II) Mr Thomas = 4; 

(III) Others = nil. 

(viii) During the public hearings Mr Sofronoff made 10 calls: 

A. To The Australian = 10; 

 
19 According to the phone records produced by Mr Sofronoff, Mr Sofronoff spoke to Mr Knaus on 27 February 2023 

for 20 minutes and 18 seconds: Second Meagher Affidavit, Exhibit IAM2, p.312. Mr Knaus was not only a journalist 

with The Guardian, he was the person who made the FOI request for the letter that Mr Drumgold sent to the Chief 

Police Officer, and the release of that letter was a matter into which the Board was inquiring: see Final Report at 

[663]-[699].  



12 

 

 

(I) Ms Albrechtsen = 8; 

(II) Mr Thomas = 2; 

B. Others = nil. 

29. The relationship nature and extent of the engagement between Mr Sofronoff and Ms 

Albrechtsen was very different from the relationship engagement Mr Sofronoff had with 

any other journalist, and Ms Albrechtsen and Mr Sofronoff had a high regard for each other 

in that Mr Sofronoff has, at least inferentially, spoken highly of Ms Albrechtsen, and in 

return, Ms Albrechtsen has written articles that speak glowingly of Mr Sofronoff.20   

Drumgold was not informed of such discussions 

30. At no time did anyone, whether Mr Sofronoff or anyone else, inform Mr Drumgold of the 

fact that Mr Sofronoff was having with Ms Albrechtsen communications of the type 

outlined above, let alone the content of such discussions. 

31. That Mr Drumgold was not informed of these communications is of significance in 

circumstances where: 

(a) Mr Drumgold was specifically referred to in the ToR in his capacity as the DPP at 

the times in question (see, in particular, ToR paragraphs c., d. and e.); and 

(b) Mr Sofronoff “required Mr Whybrow, the investigators of Operation Covina and 

DPP staff to disclose to [him] their communications with the media about R v 

Lehrmann”.21 

Sofronoff relied upon communications with The Australian 

32. It is submitted that in deciding matters relating to his ToR, Mr Sofronoff relied upon 

communications he and/or his Counsel Assisting had with The Australian in general, and 

Ms Albrechtsen in particular. 

33. There is evidence that discloses that Mr Sofronoff read at least some articles in 

The Australian, including those by Ms Albrechtsen prior to completing his Final Report.22  

Sofronoff quoted Albrechtsen in Final Report 

34. Somewhat extraordinarily, in his Final Report, Mr Sofronoff quoted from Ms Albrechtsen’s 

articles in support of propositions he advanced in his Final Report.23 

Sofronoff provided the Final Report to Albrechtsen before the Chief Minister 

35. Again somewhat extraordinarily, Mr Sofronoff provided the Final Report to Ms 

Albrechtsen, including drafts of the Final Report with track changes and internal comments 

between Mr Sofronoff and Counsel Assisting, prior to him providing it to the Chief 

Minister.24  

36. Mr Drumgold submits that the fact that Mr Sofronoff chose to provide his Final Report to 

Ms Albrechtsen, whose previous articles revealed opinions contrary to Mr Drumgold, and 

 
20 See, e.g., First Drumgold Affidavit, Exhibit NSD2 pp.40 and 227. 
21 Final Report at [662]. 
22 See, e.g., Transcript of the Inquiry hearings at T680.5 and T682.24 (22 May 2023). 
23 Final Report at [129], fn 167 and 168, wherein Mr Sofronoff quoted from the following two articles: (a) Janet 

Albrechtsen, ‘Higgins office rape ‘cover-up’ conspiracy debunked’, The Australian (online, 15 July 2023); and 

(b) Stephen Rice, ‘Prosecutors knew key witness was a liar’, The Australian (online, 14 July 2023). 
24 Second Meagher Affidavit, Exhibits IAM2 p.222 and IAM3 pp.553-737; Exhibits IAM2 pp.144, 224 and IAM3 

pp.738-742; Exhibits IAM2 p.225 and IAM3 pp.743-941; Exhibit IAM2 pp.148-149. 
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to no other journalist, prior to providing it to the Chief Minister would, of itself, lead a fair-

minded observer to conclude that this conduct reflected an apprehension of bias. 

37. By providing his Final Report to Ms Albrechtsen prior to it being provided to the Chief 

Minister, Mr Sofronoff provided a benefit to Ms Albrechtsen while at the same time 

exposed Mr Drumgold to a potential detriment, being the risk of denying him the 

opportunity to seek remedies in the Court to prevent its public release.   

Treatment of Drumgold different from that of police inquired into 

38. As to the conduct of the public hearings of the Inquiry: 

(a) Mr Drumgold was called as the first witness.   

(b) The evidence of Mr Drumgold occupied 5 of the 13 hearing days.  

(c) Mr Drumgold was cross-examined by the most senior of Counsel Assisting, 

Ms Longbottom KC, while all police witnesses were cross-examined by more junior 

Counsel Assisting.  

(d) Mr Drumgold was subjected to intense cross-examination almost from the 

commencement of his evidence at the Inquiry.25 

(e) Mr Sofronoff:  

(i) engaged in a significant amount of cross-examination of Mr Drumgold;26  

(ii) often interrupted Mr Drumgold’s answers;27 and 

(iii) assisted some police witnesses with their answers.28 

Other matters suggestive of apprehension of bias 

39. There are other matters that are of potential relevance in support of Mr Drumgold’s 

submissions that a fair-minded observer might reasonably apprehend that Mr Sofronoff 

might not have brought an impartial mind to his task as the Board. These matters do not 

relate to Mr Sofronoff’s relationship with Ms Albrechtsen. 

40. First, Mr Sofronoff himself sought an extension of his ToR insofar as they related to Mr 

Drumgold.29 This is of some significance because: 

(a) Mr Drumgold was the only person who was the subject of alterations to the ToR; 

(b) this extension of the ToR resulted in the following additions to the ToR: 

“c. Whether the Director of Public Prosecutions failed to act in 

accordance with his duties or acted in breach of his duties in: 

i. making his decisions to commence, to continue and to 

discontinue criminal proceedings against Mr Lehrmann; 

and 

 
25 Mr Drumgold’s oral evidence commences at T6.18 of the Transcript of the Inquiry hearings. It was only a very 

short time after introductory questions of Mr Drumgold were completed that Mr Sofronoff began asking Mr 

Drumgold questions about contentious issues: see T9.24ff. 
26 A perusal of the transcript of the Inquiry hearings readily discloses the volume of interruptions by Mr Sofronoff 

while Mr Drumgold is giving his evidence: see, e.g., T11.20 – .33, T27.8 – .48 and T28.29 – 29.18.  
27 Transcript of the Inquiry hearings at T48.28 – .37, T54.20 – 55.20 and T56.9 – .46.  
28 See, e.g., Transcript of the Inquiry hearings at T19.38 – T24.50, T742.90 – .35, T887.25 – 891.39, T967.5 – 968.46, 

T998.36 – 999.25 and T1053.24 – .36.  
29 First Drumgold Affidavit at [13]; Final Report, Appendix A – Terms of Reference, fn 1; Second Meagher Affidavit, 

Exhibit IAM2, pp. 3, 7-9 and 15. 
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ii. his conduct of the preparation of the proceedings for 

hearings; and 

iii. his conduct of the proceedings. 

d. If the Director of Public Prosecutions so acted, his reasons and 

motives for his actions.” 

[Underlining depicts the additions to the ToR] 

(c) the amended Notifiable Instrument30 was signed on 28 April 2023 and was effective 

from 29 April 2023; and 

(d) the amendment was promptly reported to The Australian newspaper as seen by the 

fact that it was reported in an article by Ms Albrechtsen on 29 April 2023 titled “Heat 

on DPP over rape trial conduct”.31  

41. Second, the Final Report omitted any reference to and/or failed to annex two written 

submissions made to the Board by Mr Drumgold and dated 29 June 2023 and 13 July 

2023,32 in breach of the Inquiries Act s.24A(4). 

42. Third, by at least 1 August 2023, the Queensland Media Club was advertising that 

Mr Sofronoff was to address that club on 25 August 2023 “… to discuss issues raised by 

his inquiry into the handling of allegations made by (Higgins) against (Lehrmann)”, and 

such event was to be hosted by Mr Thomas, a journalist who has articles published in 

The Australian.33   

No notice of some adverse findings 

43. It is submitted that Mr Sofronoff’s failure to give Mr Drumgold a fair hearing in respect of 

the findings set out in Schedule B of the Application is an additional matter that gives rise 

to apprehended bias.   

44. These adverse findings relate to: 

(a) Mr Drumgold’s request of a junior lawyer, Mr Greig, to make an affidavit which 

Mr Sofronoff found to be misleading (see paragraphs 177 to 180 and 192 to 198 

below); and 

(b) the release, pursuant to a request made under the Freedom of Information Act 2016 

(ACT), of a letter that Mr Drumgold had written to the Chief Police Officer (see 

paragraphs 199 to 204 below).  

45. Pursuant to the Inquiries Act s.26A(1), the Board was prohibited from including a comment 

in its report that was adverse to Mr Drumgold unless it had given prior notice of the 

proposed adverse comment to him.  

Summary of apprehension of bias 

46. By way of summary, Mr Drumgold submits thus: 

(a) Mr Drumgold’s credibility and reliability was critical to many of the Board’s ToR. 

(b) In making his case to the effect Mr Sofronoff failed to accord him natural justice by 

conducting the Inquiry in circumstances where there was an apprehension of bias on 

 
30 Notifiable Instrument NI2023-232. 
31 First Drumgold Affidavit, Exhibit NSD2, p.91. 
32 Mr Drumgold’s submissions dated 29 June 2023 are at First Drumgold Affidavit, Exhibit NSD1, pp.32-38. 

Mr Drumgold’s submissions dated 13 July 2023 are at First Drumgold Affidavit, Exhibit NSD1, pp.39-44. 
33 See Second Meagher Affidavit, Exhibit IAM2, pp.315-317. 
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the part of Mr Sofronoff, Mr Drumgold does not rely upon any single fact but rather, 

he relies upon a combination of some or all of the facts outlined above. 

(c) The logical connection between, on the one hand, the subject matter of the 

apprehension and, on the other hand, a deviation from the course of deciding matters 

relating to the ToR on its merits, lay in the potential for the views formed by Mr 

Sofronoff as to Mr Drumgold’s character to be affected by some or all of the facts 

outlined above. 

(d) The apprehension that Mr Sofronoff would deviate from inquiring into matters 

regarding Mr Drumgold on its merits was therefore a reasonable one from the 

perspective of a fair-minded lay observer.  

Ground 1: Non-compliance with the Inquiries Act 

47. In relation to ground 1, in summary, it is submitted that: 

(a) Mr Sofronoff and/or Counsel Assisting failed to comply with s.17 of the Inquiries 

Act; 

(b) Section 17 is a statutory duty which impliedly conditions the valid exercise of the 

Board’s power to prepare and submit a Final Report to the Chief Minister under 

s.14(1) of the Inquiries Act; 

(c) Non-compliance with s.17 by Mr Sofronoff’s and/or Counsel Assisting invalidated 

the Board’s exercise of power under s.14(1); and 

(d) In these circumstances, the entirety of the Final Report is invalid or of no effect. 

Some relevant legal principles 

48. The test for determining whether non-compliance with a statutory requirement results in 

invalidity was outlined in Project Blue Sky Inc v Australian Broadcasting Authority 

(Project Blue Sky) thus:34  

“An act done in breach of a condition regulating the exercise of a statutory 

power is not necessarily invalid and of no effect. Whether it is depends upon 

whether there can be discerned a legislative purpose to invalidate any act 

that fails to comply with the condition. The existence of the purpose is 

ascertained by reference to the language of the statute, its subject matter 

and objects, and the consequences for the parties of holding void every act 

done in breach of the condition. Unfortunately, a finding of purpose or no 

purpose in this context often reflects a contestable judgment. The cases show 

various factors that have proved decisive in various contexts, but they do no 

more than provide guidance in analogous circumstances. There is no 

decisive rule that can be applied; there is not even a ranking of relevant 

factors or categories to give guidance on the issue.” 

49. Statutory provisions conditioning the validity of exercises of decision-making powers have 

been described as imposing “imperative duties or inviolable limitations or restraints”.35  

50. Prior to Project Blue Sky, courts had distinguished between “imperative” (or “mandatory”) 

duties, on one hand, breach of which would invalidate a subsequent act, and “directory” 

 
34 (1998) 194 CLR 355 at 388-389 [91] per McHugh, Gummow, Kirby and Hayne JJ (citations omitted). 
35 R v Metal Trades Employers’ Association; Ex parte Amalgamated Engineering Union, Australian Section (1951) 

82 CLR 208 at 248 per Dixon J, quoted in Wei v Minister for Immigration and Border Protection (2015) 257 CLR 

22 at 32 [24] per Gageler and Keane JJ; R v Murray; Ex Parte Proctor (1949) 77 CLR 387 at 399, quoted in Plaintiff 

S157/2002 v Commonwealth (2003) 211 CLR 476 at 488 [20] per Gleeson CJ. 
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duties, on the other hand, breach of which would not lead to invalidity.36 Project Blue Sky 

sounded a note of caution as to the continued utility of the distinction between breach of 

“mandatory” and “directory” statutory duties beyond expressing a conclusion.37  

51. Central to the process of statutory construction is an inquiry as to whether the statutory 

purpose of the duty, when considered within the particular statutory scheme of which it 

forms part, would or would not be advanced by holding an exercise of decision-making 

power affected by breach of the duty to be invalid.38 

52. There are at least five additional factors which may fall for consideration:39 

(a) First, whether the statutory requirement merely regulates the exercise of a function 

already conferred or is, rather, an “essential preliminary” to the exercise of a function. 

“Preliminary” does not refer to a chronological sequence of events, but rather to a 

matter that is legally antecedent to the decision-making process.40 

(b) Second, the nature of the requirement, and, in particular, whether it has a “rule-like 

quality” that can easily be identified and applied.  

(c) Third, the “justice and convenience” of holding that a breach of the duty invalidates 

an exercise of the decision-making power. For example, considerations of justice and 

convenience tell in favour of the conclusion that a duty is imperative (or 

“mandatory”) where a material breach would work to the particular disadvantage of 

an individual.41  

(d) Fourth, whether there are any other means of giving effect to the relevant 

requirement, other than by invalidating a decision that does not comply with that 

requirement. 

(e) Fifth, the extent and consequences of the non-compliance in the particular case. 

53. It was held in Wei that there is no reason in principle why jurisdictional error should be 

confined to error or fault on the part of the decision-maker.42  

Inquiries Act s.17 and statutory context 

54. The Inquiries Act s.5 provides that the Executive “may appoint one or more people as a 

board of inquiry to inquire into a matter stated in the instrument of appointment”.  

55. The intention is that a board of inquiry would be established “to provide the Government 

of the Territory” with information “on a matter of general importance”.43 

Section 17 and scheme relating to open justice 

56. Inquiries Act s.17 prohibits a member of a board (such as Mr Sofronoff) from divulging or 

communicating any information acquired by virtue of his office and prohibits providing to 

any person access to a document provided for under the Inquiries Act. 

 
36 See Project Blue Sky (1998) 194 CLR 355 at 389-390 [92]; Wei (2015) 257 CLR 22 at 32-33 [24]-[25]. 
37 (1998) 194 CLR 355 at [93]. See also Plaintiff S157/2002 (2003) 211 CLR 476 at 533 [157]. 
38 Wei (2015) 257 CLR 22 at 33 [26] per Gageler and Keane JJ. 
39 Davis (a pseudonym) v The Queen (2016) 55 VR 1 at 23 [88] and [91] per Priest and Santamaria JJA and Cavanough 

AJA (Davis) summarising Project Blue Sky and citing Hill, “Applying Project Blue Sky – When Does Breach of a 

Statutory Requirement Affect the Validity of an Administrative Decision?” (2015) 80 AIAL Forum 54. Wording of 

the third factor is taken from Wei (2015) 257 CLR 22 at 33-34 [27]-[28] per Gageler and Keane JJ. 
40 Davis (2016) 55 VR 1 at 23 [91] per Priest and Santamaria JJA and Cavanough AJA. 
41 Wei (2015) 257 CLR 22 at 34 [28] per Gageler and Keane JJ. 
42 (2015) 257 CLR 22 at 32 [23] per Gageler and Keane JJ. 
43 ACT Legislative Assembly, Explanatory Memorandum to the Royal Commissions Bill 1990, Inquiries Bill 1990 

and Royal Commission and Inquiries (Consequential Provisions) Bill 1990, p 2. 
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57. Inquiries Act s.17 is titled “Nondisclosure of information by members etc” and provides as 

follows: 

“A person who is or has been a member, a member of the staff of a board 

or a lawyer assisting a board must not, either directly or indirectly, except 

in the exercise of a function under this Act— 

(a)  make a record of, or divulge or communicate to any person, any 

information acquired by the firstmentioned person by virtue of that 

person’s office or employment under or for this Act; or 

(b)  make use of any such information; or 

(c)  produce to any person, or permit any person to have access to, a 

document provided for this (sic) Act. 

Maximum penalty: 50 penalty units, imprisonment for 6 months or both.” 

[Emphasis added] 

58. A document which the Inquiries Act expressly provides for includes the “report of the 

inquiry”, which must be prepared and submitted to the Chief Minister by the board under 

the Inquiries Act s.14(1).  

59. Other documents which the Inquiries Act provides for, within the meaning of s.17, include: 

(a) documents or things produced to a board in response to a subpoena within the 

meaning of s.26(1)(b); 

(b) documents produced to the board by a witness appearing before board at a hearing to 

give evidence within the meaning of s.26(3)(c); 

(c) submissions made, or statements given, in relation to a proposed adverse comment 

within the meaning of s.26A(2)(a) and (4). 

60. Section 21(2) of the Inquiries Act provides that, subject to subsection (3), a hearing must 

be in public.  

(a) Section 21(3) provides, inter alia, that if a board is satisfied that it is desirable to do 

so because of the confidential nature of any evidence or matter, or for any other 

reason, the board may direct that a hearing or part of a hearing take place in private, 

and may give directions prohibiting or restricting the publication or disclosure of 

evidence given before or documents lodged with the board.  

(b) Section 21(4) provides that, in considering whether to give a direction under subs (3), 

a board must take as the basis of its consideration the principle that it is desirable that 

hearings be in public and that evidence given before, or the contents of documents 

lodged with or received in evidence by, the board should be made available to the 

public and to all people present at the hearing, but must pay due regard to any reasons 

given to the board why the hearing should be held in private or why publication or 

disclosure of the evidence or the matter contained in the document should be 

prohibited or restricted. 

61. Once the report has been submitted to the Chief Minister pursuant to s.14(1): 

(a) the Chief Minister may present a copy of the report, or part of it, to the Legislative 

Assembly: s.14A(1); 

(b) the Chief Minister – and only the Chief Minister – has power to otherwise make the 

report, or part of it, public: s.14A(2); 
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(c) if the Chief Minister decides not to present the report to the Legislative Assembly or 

otherwise publish the report within the reporting period, the Chief Minister must 

explain in writing to the Legislative Assembly why the report has not been so 

presented or published: s.14B(2); 

(d) the Chief Minister is not civilly or criminally liable in relation to the publication of a 

report or part of a report: s.14A(3); and 

(e) a report “that has been made public by the Chief Minister” is then taken to be a 

“public document” for the purposes of s.138 of the Civil Law (Wrongs) Act 2002. 

62. The Inquiries Act therefore provides when and how documents and information produced 

to the board are to be made public, and when such documents and information are to be 

kept confidential.  

63. Consequently, the Inquiries Act provides a clear scheme as to how information obtained in 

the course of, and documents produced as part of, an inquiry are to be treated.  

Exception to s.17 and “functions” under Inquiries Act 

64. The prohibition on disclosure in s.17 is subject to the qualification: “except in the exercise 

of a function under this Act”. 

65. The functions of a board under the Inquiries Act are as follows: 

(a) conducting an inquiry into the matters stated in the board’s terms of reference: ss.7(2), 

13 and 18(c); 

(b) issuing a search warrant: s.20(1); 

(c) holding a hearing: s.21; 

(d) deciding the procedure at a hearing: s.23; 

(e) issuing subpoenas to persons to give evidence or produce a stated document or other 

thing relevant to the hearing: s.26(1); 

(f) requiring a witness to take an oath, answer a question relevant to the hearing or 

produce a stated document or other thing relevant to the hearing: s.26(3); and 

(g) giving an entity or person a notice of proposed adverse comment: s.26A. 

66. Lawyers assisting the inquiry (who are provided for by s.1544) would be permitted to 

disclose information or documents acquired by virtue of their office in the exercise of their 

function of assisting the board in the above functions. 

67. Inquiries Act s.18 provides as follows: 

“In conducting an inquiry, a board— 

(a)  must comply with the rules of natural justice; and 

(b)  is not bound by the rules of evidence but may inform itself of anything 

in the way it considers appropriate; and 

(c)  may do whatever it considers necessary or convenient for the fair and 

prompt conduct of the inquiry.” 

 
44 That is, a lawyer assisting “may assist the board, either generally or in relation to a particular matter”: s.15. 
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Statutory context 

68. The Plaintiff has been unable to find any authorities which discuss the purpose of s.17 of 

the Inquiries Act, its predecessors, or its cognate provisions in other ACT legislation.45  

69. It is nonetheless evident that s.17 is a form of “secrecy provision” that imposes 

confidentiality obligations on governmental officers in respect of the handling of 

government information.46   

70. In News Corporation Ltd v National Companies and Securities Commission, the Full 

Federal Court relevantly distinguished between two types of secrecy provision: those which 

define the kind of protected information by reference to the characteristics or qualities of 

the information, and those which rely upon the status or capacity of the person in possession 

of the information.47 

71. The Inquiries Act s.17 is an example of the latter category. 

72. Therefore, the secrecy or confidentiality obligations of a member of, or lawyer assisting, a 

board under s.17 arise due to the particular office they hold; namely, an office facilitating 

an inquiry into matters of “general importance”.48  

73. A further statutory purpose of s.17, and the scheme set out in paragraphs 56 to 63 above, 

relate to the potential of inquiries to harm a person’s reputation and to therefore provide 

protection to those who disclose inquiry documents from civil law action such as 

defamation.  

74. Prior to 1996, s.14 provided for the report of a board set up under the Inquiries Act to be 

submitted to the Chief Minister. The Act, however, indicated no further action. In around 

1996, some uncertainties arose about the privileges and immunities that would attach to 

reports of an inquiry if the Chief Minister provided the report to Members of the Legislative 

Assembly before tabling it, or where there was a considerable lag between the report 

becoming available and the next Assembly sitting date.49 The Inquiries (Amendment) Act 

1996 inserted a new s.14A into the Inquiries Act. At that time, s.14(3) provided as follows: 

“(3) Where a report or part of a report is made public by the Chief Minister 

before it is laid before the Legislative Assembly, the report or part attracts 

the same privileges and immunities as if the report or part had been laid 

before the Assembly.” 

75. In 2002, further uncertainties arose about the privileges and immunities that would attach 

to reports of an inquiry.50  

76. The Inquiries Amendment Bill 2002 proposed, in s.14A(3), to omit the words “had been 

laid before the Assembly” and substitute them with the words “was a report the Assembly 

had ordered to be published”. The change was intended to remove any doubt that an inquiry 

report published by the Chief Minister when the Assembly was not sitting had absolute 

privilege.51 

 
45 Royal Commissions Act 1991 (ACT), s.20; Judicial Commissions Act 1994 (ACT), s.28. 
46 See generally, News Corporation Ltd v National Companies and Securities Commission (1984) 1 FCR 64; 

Australian Law Reform Commission, Review of Secrecy Laws (Discussions Paper No 74), June 2009. 
47 (1984) 1 FCR 64 at 69, 76. 
48 Explanatory memorandum to the Inquiries Bill 1990 (ACT), p.2. 
49 Hansard, Debates of the Legislative Assembly for the ACT, 18 April 1996, at 1035 (Mrs Carnell). 
50 See Explanatory Memorandum to the Inquiries Amendment Bill 2002, at pp. 2-3. 
51 Explanatory Memorandum to the Inquiries Amendment Bill 2002 at p. 4. 
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77. Later in 2002, Crispin J handed down the decision of Szwarcboard v Gallop (Re Board of 

Inquiry into Disability Services),52 which resulted in substantial amendments being made 

to the Inquiries Act. The Inquiries Amendment Act 2003 relevantly: 

(a) substituted s.14A with its current form, which provides that the Chief Minister is not 

civilly or criminally liable in relation to the publication of a report or part of a report; 

(b) inserted s.14B which required the Chief Minister to explain any non-presentation or 

non-publication of the report to the Legislative Assembly; and 

(c) inserted s.38 which protected the publication, reporting and commenting of the report 

and inquiry proceedings from defamation actions.  

78. The parliamentary debates regarding the Inquiries Amendment Bill 2003 demonstrate that 

the purpose of these new provisions was to:53  

(a) protect the Chief Minister, Members of the Legislative Assembly and members of 

the community from defamation proceedings arising from statements made in the 

inquiry proceedings and in the report; and  

(b) ensure that the public were promptly informed of matters the subject of an inquiry.    

79. As to the first purpose, the Chief Minister at the time, Mr Stanhope, stated that the 

amendments:54: 

“make it clear that any fair and accurate comments made in relation to the 

board of inquiry are protected from any civil action. This protection is 

extended to members of the Assembly and to members of the community”.  

80. Ms Tucker stated in relation to her proposed addition of s.14B:55  

“I would like to make it clear that the amendment still would not require the 

report itself to be tabled and does not make the inquiry in any way a 

proceeding of parliament. Neither would it alter the current balance of 

protection from defamation as against the ability to take legal action. It will 

however ensure that the Assembly can hold the Chief Minister accountable 

for making the report public. 

There is certainly a public interest in knowing the outcome of the inquiry or 

royal commission. Indeed, government amendment No 7 defines them as 

proceedings of public concern. Therefore it is useful to have some 

mechanism for a time limit for publication and a requirement that the Chief 

Minister explain his decision if he has decided not to make it public. We 

know that prompt feedback is an important element for people who have 

suffered some hurt or who are seeking a change. If the government for 

whatever reason was not prepared to release the report, then the Chief 

Minister ought, at the very least, give an account of that decision to the 

Assembly.” 

81. It is submitted that the text of the Inquiries Act, which sets out a scheme for when 

documents or information received by a board may be made public and when they must be 

kept confidential, and the above purposes of secrecy of government information and 

protection from defamation proceedings, all point to a legislative intention that s.17 is a 

 
52 (2002) 167 FLR 262. 
53 Hansard, Debates of the Legislative Assembly for the ACT, 28 August 2003, at 3326–3327; Hansard, Debates of 

the Legislative Assembly for the ACT, 25 November 2003, at 4456–4563. 
54 Hansard, Debates of the Legislative Assembly for the ACT, 28 August 2003 at p.3327 (Chief Minister Stanhope). 
55 Hansard, Debates of the Legislative Assembly for the ACT, 25 August 2003 at p.4560 (Ms Tucker). 
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mandatory condition on the exercise of power by a board under s.14(1) to prepare and 

submit a report to the Chief Minister. The result that, if a member or lawyer assisting 

breached s.17, and the five additional factors in paragraph 52 above so indicate, any report 

subsequently submitted to the Chief Minister is invalidated. 

82. The legal effect of rendering a report void ab initio is that it is regarded as no report at all.56 

Depending on the timing of a judicial review challenge to a report, the invalidation of the 

report would prevent the Chief Minister from being able to make it public. It would also 

provide a basis for a person whose reputation was harmed by the report to seek an injunction 

prohibiting its publication or any reporting on it, thereby potentially avoiding the need for 

defamation proceedings.  

83. To allow a report submitted to the Chief Minister following a breach of s.17 to stand as 

valid – particularly following a breach of s.17 which involved disclosure of the report of an 

inquiry (or drafts thereof) or documents or information subject to a direction under s.21(3) 

– would therefore undermine s.38 and the Inquiries Act scheme more generally. 

84. This conclusion is supported by the fact that the report of an inquiry (or drafts thereof) and 

information subject to a direction under s.21(3) are not covered by the “principle” of 

openness and transparency in s.21(4). 

85. Finally, a finding that a breach/es of s.17 results in invalidity is the congruence between the 

requirements of natural justice, breach of which results in invalidity, and the requirements 

of s.17:  

(a) A member who divulges information acquired by virtue of their office, makes use of 

any such information or produces a document provided for under the Inquiries Act, 

outside the exercise of their functions under the Inquiries Act, risks such conduct 

giving rise to an apprehension of bias.  

(b) It may also give rise to a breach of the hearing rule in that: 

(i) the person the subject of communications between the member and another 

person outside of the context of the Inquiries Act may be unaware of the 

existence of such communications and the context of such communications, let 

alone the accuracy of the content of such discussions;  

(ii) the person does not have any opportunity to refute or otherwise comment upon 

any communications that is adverse to their interests; and 

(iii) the person is therefore placed in an unfair position. 

86. The Plaintiff’s submission is supported by each of the five additional factors referred to in 

Project Blue Sky and Wei (see paragraph 52 above): 

(a) First, s.17 does not merely regulate the exercise of a function already conferred; it 

mandates certain conduct (by prohibiting misconduct) by members, staff and lawyers 

assisting prior to any report being prepared and submitted under s.14(1). 

The prohibition in s.17 is thus an essential or “inviolable” limitation or restraint. 

(b) Second, s.17 has a “rule-like quality” that can be easily identified and applied, 

highlighted by the fact that it is a criminal offence to contravene it. 

(c) Third, justice and convenience support the conclusion that a breach of s.17 invalidates 

the making of the report. There is considerable injustice in allowing a report, which 

may prejudicially affect the reputation and standing of a person inquired into, 

 
56 See Minister for Immigration and Multicultural Affairs v Bhardwaj (2002) 209 CLR 597 at 616 [53] (Gaudron and 

Gummow JJ). 
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prepared in the context of a breach of s.17, to stand. Further, a material breach of s.17 

works to the peculiar disadvantage of the person inquired into for the reasons given 

in paragraph 85 above: repeated breaches of s.17 have the potential to harm the 

person’s reputation; if the breaches are not disclosed, they do not give the person an 

opportunity to raise the breaches either to the decision-maker directly or to the 

Supreme Court; and they risk giving rise to an apprehension of bias, reducing the 

person’s confidence in the inquiry.  

(d) Fourth, other means available to give effect to the requirement in s.17, such as 

enforcing the criminal offence or terminating the appointment of a member for 

misbehaviour under Inquiries Act s.11, are inadequate because they do not address 

persons harmed by the breach of s.17. Nor do they address the absence of protection 

under s.38 for witnesses whose statements appear in, or for those publishing or 

reporting on, a report (or draft) disclosed in breach of s.17 or matters the subject of a 

direction under s.21(3) disclosed in breach of s.17. Only invalidity will prevent the 

report from being relied upon. 

(e) Fifth, the extent and consequences of the non-compliance in this particular case, 

which Mr Drumgold submits was egregious and unapologetic, is addressed in the 

next section. Mr Sofronoff’s (and potentially Counsel Assisting’s) repeated 

disclosures of documents and information to journalists constituted a material breach 

of s.17. 

87. For the above reasons, it is submitted that the legislative purpose of the Inquiries Act is to 

invalidate a report submitted to the Chief Minister where a member, staff or lawyer/s 

assisting have breached s.17. 

Failure to comply with s.17 in the present case 

88. The relevant function of Mr Sofronoff was to inquire into the matters specified in his ToR 

in accordance with the Inquiries Act. 

89. It is submitted that Mr Sofronoff and/or his Counsel Assisting failed to comply with the 

Inquiries Act s.17, inter alia: 

(a) when Mr Sofronoff (and potentially Counsel Assisting) provided documents and/or 

information acquired by them by virtue of their office to journalists; and 

(b) in particular, when Mr Sofronoff produced the Final Report to Ms Albrechtsen prior 

to providing it to the Chief Minister. 

Disclosures of documents and information 

90. Breaches of s.17 occurred when, during the course of the Inquiry, Mr Sofronoff (and 

potentially57 Counsel Assisting) produced to persons documents provided for by the 

Inquiries Act to certain journalists. These breaches are listed in Mr Drumgold’s Amended 

Particulars. 

91. Mr Sofronoff (and potentially Counsel Assisting) also divulged and/or communicated the 

information acquired by virtue of his office or employment under the Inquiries Act in breach 

of s.17 of the Inquiries Act. Information divulged by Mr Sofronoff included his opinion on 

matters relating to Mr Drumgold and the Inquiry, the status of proceedings in the Inquiry 

and the status of his provision of the Final Report to the Chief Minister. A list of these 

breaches, as at 22 January 2024, is also set out in Mr Drumgold’s Amended Particulars. 

 
57 As explained above, the issue of the role of Counsel Assisting will be dealt with by Mr Drumgold after he receives 

the documents he has sought via subpoena from Counsel Assisting. 
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92. In most cases, the disclosure was made by Mr Sofronoff to Ms Albrechtsen. 

93. In his affidavit affirmed 12 December 2023, Mr Sofronoff for the most part does not deny 

that he provided the particularised documents or information to third parties, including to 

Ms Albrechtsen.58  

94. Mr Sofronoff states in his affidavit that he regards a function of a commission to be to 

“ensure as far as possible that reporting about its work is timely, accurate and informative 

to members of the community”.59 Such functions are not functions recognised by the 

Inquiries Act or the Board’s ToR. However, this is a matter that Mr Drumgold will deal 

with in his oral submissions (which will be made after receipt of Mr Sofronoff’s 

submissions which, it is anticipated, will deal with this issue). 

95. It is submitted that the remedy/relief sought if this ground is made out is a declaration to 

the effect that the Final Report is invalid and of no effect. 

Leak of the Final Report 

96. A distinct breach of the Inquiries Act s.17 occurred when Mr Sofronoff provided the Final 

Report to Ms Albrechtsen before he submitted it to the Chief Minister.  

97. The Notifiable Instrument required Mr Sofronoff to “submit the report to the Chief 

Minister”, and in this regard Inquiries Act ss.14(1)(b) and 17(c) are of some relevance. 

98. Mr Sofronoff has acknowledged that he provided the Final Report to Ms Albrechtsen before 

he submitted it to the Chief Minister (and to Ms Byrne before the Chief Minister had 

publicly released the Final Report).60 

99. The Final Report was a document expressly provided for under the Inquiries Act s.14(1). 

100. Consequently, Mr Sofronoff’s conduct constituted producing to Ms Albrechtsen, 

alternatively permitting them to have access to, a document provided for under the Inquiries 

Act. Mr Sofronoff therefore breached s.17 in providing the Final Report to Ms Albrechtsen 

prior to providing it to the Chief Minister.  

Ground 3: Unreasonableness 

Introduction 

101. It is submitted that the findings in the Final Report set out in Schedule A to the Application 

are legally unreasonable (see ground 3 of the grounds outlined in the Application).   

Some relevant law 

102. Where legislation contains a statutory discretionary power, the standard to be applied in the 

exercise of that power is derived not only from the legislation but also from a presumption 

of the law, namely that the legislature is taken to intend that a discretionary power, 

statutorily conferred, will be exercised reasonably.61 

 
58 Sofronoff Affidavit at [99]-[147]. 
59 Sofronoff Affidavit at [27]. 
60 Sofronoff Affidavit at [140]-[142]. Mr Sofronoff also acknowledges that he provided the Final Report to Mr Zwier 

before he submitted it to the Chief Minister: Sofronoff Affidavit at [90]. 
61 Minister for Immigration and Citizenship v Li (2013) 249 CLR 332 at [63] per Hayne, Kiefel and Bell JJ. 
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103. Unreasonableness is a conclusion which may be applied to a decision which lacks an 

evident and intelligible justification,62 and/or is unsupported by probative material and/or 

is based on an inference that cannot reasonably drawn from the findings of fact.63 

104. A discretionary power conferred by a statute is to be construed as subject to the condition 

that it be exercised reasonably.   

105. In Minister for Immigration and Citizenship v Li,64 Hayne, Keifel and Bell JJ stated: 

“The legal standard of unreasonableness should not be considered as 

limited to what is in effect an irrational, if not bizarre, decision – which is 

to say (one) that it is so unreasonable that no reasonable person could have 

arrived at it.” 

Disclosure of counselling notes 

Background 

106. The Police, during their investigation of Ms Higgins’ complaint, obtained counselling 

notes taken by counsellors of counselling sessions with Ms Higgins.65  

107. These counselling notes were included in the Advice Brief provided to Mr Drumgold for 

advice as to whether a prosecution should be instituted,66 and again in the Brief of Evidence 

provided to both the prosecution and the defence after the prosecution had been 

commenced.67  

108. After being alerted to the fact that the counselling notes had been disclosed to the defence, 

Mr Drumgold “skim read”, or “had a superficial read” of, the counselling notes, in order 

to determine the potential harm arising from their disclosure and to work out what remedy 

was required, and given that he would need to discuss the fact of their disclosure with Ms 

Higgins.68  

109. The Evidence (Miscellaneous Provisions) Act 1991 (ACT) (EMPA) provides that: 

(a) a protected confidence must not be disclosed in or for the purposes of a preliminary 

criminal proceeding;69 and 

(b) a protected confidence must not be disclosed in or for the purposes of a proceeding 

unless the court dealing with the proceeding gives leave for the disclosure.70 

110. The counselling notes constituted a “protected confidence” for the purposes of the EMPA.71  

111. The EMPA does not prohibit the police: 

(a) obtaining the counselling notes before any proceedings have been initiated;72  

 
62 Li (2013) 249 CLR 332 at 367 [76] per Hayne, Kiefel and Bell JJ; Minister for Immigration and Border Protection 

v Singh (2014) 231 FCR 437 at [48] per the Full Federal Court. 
63 Muggeridge v Minister for Immigration and Border Protection [2017] FCAFC at [35] and the authorities cited 

therein. 
64 (2013) 249 CLR 332 at [68]. 
65 Final Report at [227]. 
66 Final Report at [151]-[152] and [227]. 
67 Final Report at [227]. 
68 Final Report at [238]-[239]. See also Final Report, Appendix C-2, Submissions on behalf of Shane Drumgold SC 

to the Board of Inquiry – Criminal Justice System (Drumgold Submissions) dated 26 June 2023 at [184(vi)], 

although no finding is made as to exactly why Mr Drumgold read the notes: see Final Report at [241]. 
69 EMPA s.79C. 
70 EMPA s.79D. 
71 Final Report at [229]. 
72 Final Report at [232]. 



25 

 

 

(b) providing the counselling notes to Mr Drumgold for the purposes of obtaining his 

advice prior to proceedings being initiated.73  

112. At the Inquiry, Mr Drumgold:74 

(a) accepted that the EMPA prohibited the police from disclosing the counselling notes 

to him once proceedings had commenced;  

(b) submitted that at the time of the disclosure and during the course of the trial he had 

not regarded the disclosure to him as having been unlawful. 

Sofronoff’s findings 

113. Mr Sofronoff stated that Mr Drumgold should not have read the counselling notes after they 

were provided to him in the Brief of Evidence because: 

(a) having read the notes, he was in a position where he held information about the matter 

that the defence did not and so gave him an unfair forensic advantage;75  

(b) if an issue arose at the trial concerning some kind of inconsistency between the 

contents of the counselling notes and the oral evidence, Mr Drumgold would be 

required to disclose the inconsistency to ensure a fair trial, but would be unable to do 

so due to the statutory prohibition on disclosure of the protected confidences;76 and 

(c) reading the notes placed Mr Drumgold in a position in which he may be thought to 

have significant information about the complainant that was denied to the defence.77 

114. Mr Sofronoff concluded that: 

(a) having read the counselling notes, Mr Drumgold “had three choices available to 

him”, namely:78  

(i) to withdraw from the case; 

(ii) to make an application for leave to obtain the notes so that he could disclose 

them to the defence; or  

(iii) support a defence application to the same effect.  

(b) Mr Drumgold was not conscious that his prosecutorial duty of disclosure had been 

engaged, and this failure was disturbing.79 

(c) Mr Drumgold’s failure to do anything was a breach of his duty as a prosecutor.80  

Unreasonableness 

115. Mr Drumgold submits that the finding that he had breached his duty as a prosecutor in 

respect of the counselling notes was legally unreasonable because: 

(a) It was common ground that it was legitimate for the Police to disclose the counselling 

notes to Mr Drumgold when seeking his advice regarding institution of the 

prosecution,81 and it therefore follows that it was legitimate for Mr Drumgold to read 

them in order to provide that advice.  

 
73 Final Report at [246]. 
74 Final Report, Appendix C-2, Drumgold Submissions dated 26 June 2023 at [184(vii)] and [192].  
75 Final Report at [261]. 
76 Final Report at [262]. 
77 Final Report at [264]. 
78 Final Report at [264]. 
79 Final Report at [265]. 
80 Final Report at [270]. 
81 Final Report at [246]. 
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Hence it was illogical to conclude that reading them at a later stage only then engaged 

the duty of disclosure.  

(b) The duty of disclosure could only be engaged if the reading of the counselling notes 

provided the prosecution with an unfair advantage over the defence.  

(c) It is possible in a given case that the reading of counselling notes could provide such 

an advantage. However, there is no finding that Mr Drumgold’s reading of the 

counselling notes provided an identified evidential advantage.  

(d) Mr Drumgold’s mere knowledge of their contents is not, contrary to Mr Sofronoff’s 

finding in the Final Report at [261], such an advantage.  

Wilkinson proofing note 

Background 

116. Ms Wilkinson is a journalist at Network 10 who was to be a witness the prosecution 

proposed to call at the trial of R v Lehrmann (Lehrmann Trial), then scheduled to 

commence on 27 June 2022.82  

117. On 15 June 2022, Mr Drumgold, accompanied by Ms Jerome (junior counsel) and Mr Greig 

(instructing solicitor), held a proofing conference with Ms Wilkinson, who was 

accompanied by a lawyer engaged by Network 10, Ms Smithies.83  

118. Mr Greig, Ms Jerome and Ms Smithies all took notes of that part of the conference 

concerning the evidence that Ms Wilkinson would give.84  

119. After discussing the evidence Ms Wilkinson would give at the trial, Mr Drumgold asked if 

Ms Wilkinson had anything to raise, whereupon Ms Wilkinson: 

(a) advised that her television program had been nominated for a television media award, 

known as a Logie award, for Ms Wilkinson’s interview with Ms Higgins, the awards 

ceremony was imminent, and she had prepared a speech in case the Logie was 

awarded to her program; 

(b) told Mr Drumgold she wanted to read that speech to Mr Drumgold.85  

120. Ms Wilkinson read at least that part of the prepared speech which stated:86 

“The truth is this honour belongs to Brittany. It belongs to a 26-year-old 

woman’s unwavering courage. It belongs to a woman who said, ‘enough’.” 

121. Mr Drumgold: 

(a) stopped Ms Wilkinson at that point and said something to the effect that “he was not 

a speechwriter and couldn’t give her any advice on the speech”;87  

(b) said words to the effect that “any publicity could give rise to a stay”;88 

(Mr Sofronoff did not make a definitive finding as to whether or not he accepted the 

evidence that Mr Drumgold had used this phrase, but appears to proceed on the basis 

that he did.) 

 
82 Final Report at [440]. 
83 Final Report at [440]. 
84 Final Report at [440]-[441]. 
85 Final Report at [441]. 
86 Final Report at [442], [444]. 
87 Final Report at [441], [444]. 
88 Final Report at [445], [446].  
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(c) did not direct Ms Wilkinson not to give a speech and did not direct Ms Wilkinson not 

to use the particular words she had read out to him.89  

122. Ms Wilkinson’s program was awarded a Logie at the Logie’s award ceremony held on 19 

June 2022, and in accepting the award Ms Wilkinson gave a speech in the terms she had 

prepared when she spoke to Mr Drumgold, including the words set out at paragraph 120 

above.90 

123. The record of the conference conducted on 15 June 2022 was the subject of a number of 

communications on 20 June 2022:  

(a) Mr Greig emailed Mr Drumgold and Ms Jerome (at 12:37pm) “the contemporaneous 

note he had taken during the proofing conference” and asked if Mr Drumgold and 

Ms Jerome were “happy for me to send through to Defence”.91  

(b) Mr Drumgold replied (at 12:46pm), “Looks correct to me”.92 

(c) Ms Jerome responded simultaneously by requesting that Mr Greig include reference 

to that part of the conference concerning Ms Wilkinson’s proposed speech, set out 

her recollections in that regard, and asked that Mr Drumgold’s recollection be 

checked about that part of the conference.93 

(d) Mr Drumgold responded by email (at 12:52pm) setting out his recollection of that 

part of the conference concerning Ms Wilkinson’s proposed speech.94 

(e) This recollection of Mr Drumgold was then cut and pasted by Mr Greig into the 

document he then sent to the defence (at 13:09pm).95  

124. The defence also requested an urgent hearing of the Lehrmann Trial on 20 June 2023 (at 

13:51pm), by which time Mr Whybrow (the defence’s Senior Counsel) had a copy of the 

notes relating to the proofing conference.96 

125. At the resumed hearing on 21 June 2022, there was the following exchange between the 

Chief Justice and Mr Drumgold:97 

“Her Honour: Does Mr Whybrow know who made the note and when? And 

if not are you able to provide that information? 

Mr Drumgold: Yes. The note was made by my instructor and forwarded 

from my instructor. 

Her Honour: Contemporaneously? 

Mr Drumgold: Contemporaneously. 

Her Honour: Effectively. Is that Mr Greig who made the note? 

Mr Drumgold: Yes. Correct.” 

126. The Chief Justice granted a temporary stay of proceedings that same afternoon.98 

 
89 Final Report at [446]. 
90 Final Report at [447]. 
91 Final Report at [449]. 
92 Final Report at [450]. 
93 Final Report at [451]. 
94 Final Report at [452]. 
95 Final Report at [452] and [454]. 
96 Final Report at [456]. 
97 Final Report at [466]. 
98 Final Report at [468]. 
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Sofronoff’s findings 

127. Mr Sofronoff found that:  

(a) the part of the proofing note relating to Ms Wilkinson’s foreshadowed speech was 

not contemporaneous and was not made by Mr Greig.99  

(b) Mr Drumgold’s statements to the Chief Justice on 21 June 2022 in respect of the 

contemporaneity of the proofing note, and that it was authored by Mr Greig: 

(i) were false;100  

(ii) were not the product of a mistake;101 and 

(In doing so, he rejected Mr Drumgold’s submission that his statements were 

the product of a mistake that could be made by a prudent and experienced 

counsel.) 

(iii) constituted Mr Drumgold having “knowingly lied to the Chief Justice”.102  

Unreasonableness 

128. Mr Sofronoff’s expressed foundation for the finding that Mr Drumgold’s statements were 

not the product of a mistake but were deliberate lies appears to be that “a prudent and 

experienced barrister” of the seniority and experience of Mr Drumgold “could not have 

forgotten that the material words in the note were words that he had written himself …. on 

the day before”.103  

129. Mr Drumgold submits that the finding that Mr Drumgold’s statements to the Chief Justice 

constituted deliberate “lies” is legally unreasonable on the following bases: 

(a) The inference drawn by Mr Sofronoff was nothing more than conjecture in that: 

(i) while there is no dispute as to the objective facts, the finding that Mr Drumgold 

made false statements to the Chief Justice and that he knowingly “lied” to her 

Honour was an inference drawn from those objective facts; 

(ii) a finding that a legal practitioner has lied to the Court is a very serious finding, 

and should be made in accordance with the Briginshaw standard.104 

The application of that standard to findings based upon inference was 

considered by Gordon J in Re Day:105 

“Where direct proof is not available and satisfaction of the civil 

standard depends on inference, ‘there must be something more 

than mere conjecture, guesswork or surmise’ – there must be 

more than ‘conflicting inferences of equal degrees of 

probability so that the choice between them is [a] mere matter 

of conjecture’.” 

(iii) on the objective facts, it was equally open to find that the statements were the 

product of mistake as it was to find that they were the product of deliberate 

lying. Given the imminence of the commencement of what was on any measure 

 
99 Final Report at [471]. 
100 Final Report at [471]. 
101 Final Report at [472] and [477]. 
102 Final Report at [477]. 
103 Final Report at [472]. 
104 Briginshaw v Briginshaw (1938) 60 CLR 336 at 362. See also NHB Enterprises Pty Ltd v Corry (No 5) [2020] 

NSWSC 1838 at [57] per Ward CJ in Eq. 
105 (2017) 340 ALR 368 at [18]. 
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a significant and hard-fought trial, Mr Drumgold would have been dealing with 

multiple issues as at 21 June 2022. A simple mistake in that context was a real   

possibility; 

(iv) because the inference drawn by Mr Sofronoff from the objective facts did not 

rise above the level of conjecture or surmise, they were unreasonable. 

(b) The adverse inference drawn by Mr Sofronoff was apparently drawn on two bases: 

(i) First, Mr Drumgold’s seniority and experience.  

However, seniority and experience say little about the question whether a 

statement may be the product of a mistake or a lie.  

Experienced and senior practitioners are just as susceptible to error regarding 

matters of fact and recollection as are more junior practitioners, or at least there 

was no evidence that experienced and senior practitioners are less susceptible 

to error. 

(ii) Second, the shortness of time between the proofing note being prepared and the 

statement being made to the Court.  

But again, in the context of an imminent significant trial, with the likelihood of 

multiple issues occupying Mr Drumgold’s mind, the mere fact of the shortness 

of time is not a cogent reason for rejecting mistake as an explanation. 

(c) In these circumstances, the inference drawn by Mr Sofronoff, that Mr Drumgold had 

knowingly lied to the Chief Justice was not a legally reasonable inference to draw.  

Duty to warn Wilkinson 

Background 

130. Relevant background facts are outlined in paragraphs 116 to 122 above. 

Sofronoff’s findings 

131. Mr Sofronoff:  

(a) found that Mr Drumgold did not tell Ms Wilkinson not to make the speech or not to 

use the particular words read to him;106  

(b) further found that Mr Drumgold “was keenly aware that the substance of Ms 

Wilkinson’s speech had the obvious tendency to prejudice the fairness of the trial”;107 

(c) then made the following findings adverse to Mr Drumgold: 

(i) Mr Drumgold was “under a duty to warn her not to give the speech in the form 

read to him”.108 

(ii) While Mr Drumgold was not Ms Wilkinson’s adviser and he owed her no duty 

to become an adviser, he “should have told her emphatically not to make the 

speech in the form in which she had prepared it. If she did not agree to change 

her speech, it would then have been his obligation to tell the judge promptly 

and, if necessary, to seek an injunction to prevent Ms Wilkinson from making 

it so as to protect the integrity of the trial and prevent a threatened contempt of 

court”.109 

 
106 Final Report at [446] and [481]. 
107 Final Report at [479]. 
108 Final Report at [482]. 
109 Final Report at [489]. 
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(iii) Mr Drumgold “did nothing”.110 

(iv) Mr Drumgold failed “to do his duty to advise Ms Wilkinson not to make the 

speech”.111 

Unreasonableness 

132. Mr Drumgold submits that Mr Sofronoff’s finding that Mr Drumgold had a duty to warn 

Ms Wilkinson not to give the speech she had foreshadowed was unreasonable for the 

following reasons: 

(a) Ms Wilkinson was accompanied by a supporting lawyer as an adviser.112 

(b) Mr Drumgold was not Ms Wilkinson’s adviser and he owed her no duty to become 

an adviser, as noted by Mr Sofronoff.113 

(c) While Mr Sofronoff referred to “the duties that a prosecutor owes to the court to do 

what is required to preserve the integrity of the administration of criminal justice”,114 

and more directly, found that Mr Drumgold’s duty to prevent Ms Wilkinson from 

making the speech “arose from his status as a barrister and as a prosecutor who had 

a duty, in the circumstances, to take steps to protect the criminal process against 

interference”,115 no authority was cited for the existence of either the general duty to 

“do what is required to preserve the integrity” of the administration of criminal 

justice, or for the proposition that the content of that duty extended to preventing a 

person who intends to make a public comment which might have an adverse impact 

upon the fairness of a criminal trial, from making that comment. Further, 

Mr Sofronoff did not outline the test he applied when addressing this issue of 

Mr Drumgold’s duty. 

(d) The duty of a prosecutor to take all steps to prevent Ms Wilkinson from making a 

speech that might impact upon the fairness of the trial is not a duty known to the law, 

and as noted above, Mr Sofronoff cited no authority for such proposition.  

(e) There was no evidence, and no suggestion, that a relevant Act, or relevant policy, the 

barristers’ rules or the common law provided for such a duty. It was an alleged duty 

without any foundation.  

(f) Given that there is no foundation for Mr Sofronoff’s findings as to the scope of the 

prosecutorial duty, there is no intelligible foundation for the adverse findings which 

were consequent upon the findings as to the scope of the prosecutorial duty. 

(g) These adverse findings were therefore unreasonable. 

133. Further, even if it were found that there was a duty to warn Ms Wilkinson not to make a 

speech that might have an impact upon the trial (which is not accepted), Mr Drumgold gave 

such a warning: 

(a) That warning was recorded in the file note. 

(b) The accuracy of that file note was not impugned by Mr Sofronoff (as opposed to the 

contemporaneity of the relevant portion). 

 
110 Final Report at [490] 
111 Final Report at [494]. 
112 Final Report at [440]. 
113 Final Report at [485] and [489]. 
114 Final Report at [485]. 
115 Final Report at [489]. 
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(c) The Chief Justice found that the content of the file note recorded “a clear and 

appropriate warning”.116  

(d) That Mr Sofronoff might consider that the warning could have been more clearly 

expressed, or could have been expressed in blunter terms, does not substantiate the 

conclusion which he drew, to the effect that there had been a failure to provide any 

warning (that “he did nothing”).  

134. Such a finding was, in the circumstances, without intelligible foundation and was 

unreasonable. 

Cross-examination of Senator Reynolds 

Background 

135. Senator Reynolds was a witness called by the prosecution in the Lehrmann Trial, and at the 

end of her evidence-in-chief Mr Drumgold sought and was granted leave to cross-examine 

her.117  

136. Senator Reynolds had been the Minister for Defence Industry in the Australian Government 

in whose office Ms Higgins was working as an administration and media assistant at the 

time of the alleged rape.118 

137. Senator Renolds gave evidence which was inconsistent with the evidence of Ms Higgins in 

that: 

(a) Ms Higgins had given evidence that at a meeting on 1 April 2019, she told Senator 

Reynolds that she had been sexually assaulted by Mr Lehrmann;  

(b) Senator Reynolds gave evidence that Ms Higgins did not at that meeting reveal that 

anything sexual had happened between herself and Mr Lehrmann.119  

138. Because that evidence of Senator Renolds was unfavourable to the prosecution case, Mr 

Drumgold was given leave to cross-examine Senator Reynolds about that evidence and as 

to matters going only to her credit.120  

139. In cross-examining Senator Reynolds as to credit, Mr Drumgold put the following four 

propositions to her:121 

(a) Senator Reynolds “arranged” for her partner to attend court during the Lehrmann 

Trial; 

(b) Senator Reynolds’ partner had been discussing Ms Higgins’ evidence given at the 

Lehrmann Trial with Senator Reynolds; 

(c) Senator Reynolds had sought that transcripts of the Lehrmann Trial be sent to her 

lawyer because she, not her lawyer, had an interest in the transcripts; 

(d) Senator Reynolds was “politically invested” in the outcome of the trial. 

140. In putting the four propositions, Mr Drumgold was aware of the following matters: 

(a) Senator Reynolds was in Rwanda at the time that Ms Higgins gave her evidence.122 

 
116 Final Report at [470]. 
117 Final Report at [579]. 
118 Final Report at [570]. 
119 Final Report at [571]. 
120 Final Report at [581]. 
121 Final Report at [583]-[584], [592] and [597]. 
122 Final Report at [583]. 
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(b) Senator Reynolds’ partner had been sitting in the court throughout Ms Higgins 

evidence.123 

(c) Senator Reynolds’ partner ordinarily resides in Perth, whereas the trial was conducted 

in Canberra.124 

(d) Senator Reynolds’ partner had had discussions with the defence’s Senior Counsel.125 

(e) During the cross-examination of Ms Higgins, Senator Reynolds had sent text 

messages to the defence’s Senior Counsel and the following portion of that text 

exchange was shown to Mr Drumgold by that Senior Counsel:126 

“Senator Reynolds: Hi, do you have the daily transcripts and if so are 

you able to provide my lawyer? 

Also if you have text messages between Brittany and Nikky they may 

be revealing. 

Mr Whybrow: Hi Linda  

I won’t give you the transcript for your own protection so you can 

honestly say all you know is what you have been told by the media (or 

hubby – and I recommend you ask him not to give you detailed 

accounts) 

Then no one can say you have tailored your evidence to fit in with 

what already been said 

Senator Reynolds: Great points thanks. Will do.” 

Sofronoff’s findings 

141. Mr Sofronoff found that:  

(a) Mr Drumgold put two propositions of fact to Senator Reynolds “about which there 

had been no evidence and about which he had no information”, namely that Senator 

Reynolds had “arranged” for her partner to attend court and her partner had been 

discussing Ms Higgins’ evidence with Senator Reynolds;127 

(b) Mr Drumgold had no basis upon which to put the suggestion that Senator Reynolds 

was interested in the transcript of the trial, rather than it being her lawyer who was 

interested;128 and 

(c) there was no basis for putting to Senator Reynolds that she was politically invested 

in the outcome of the trial.129 

142. Mr Sofronoff then drew the following conclusions:130 

“The suggestions made by Mr Drumgold [that Senator Reynolds arranged 

for her partner to attend court, that she and her partner had been discussing 

 
123 Final Report at [576]-[577]. 
124 Final Report at [583]. 
125 Final Report at [576]. 
126 Final Report at [578]. See also Final Report, Appendix C-2, Drumgold Submissions dated 26 June 2023 at [226]-

[230] setting out part of the transcript of the Inquiry hearings relating to this issue, and at [313(d)] setting out a 

screenshot of the text message exchange. The text message exchange was also set out in Exhibit SD175 to Mr 

Drumgold’s Statement to the Inquiry dated 4 April 2023. 
127 Final Report at [584]. 
128 Final Report at [593]. 
129 Final Report at [597] 
130 Final Report at [600]. 
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Ms Higgins’ evidence, that she, not her lawyer, wanted the transcripts of the 

trial, and that she was politically invested in the outcome] had no basis at 

all and should not have been made. … the conduct was… grossly unethical.” 

Unreasonableness 

143. Mr Drumgold submits that Mr Sofronoff’s findings to the effect that there was “no basis at 

all” for the propositions put by Mr Drumgold and that Mr Drumgold’s conduct in putting 

the four propositions was “grossly unethical” were legally unreasonable. 

144. Mr Drumgold accepts that for counsel to put to a witness a proposition unfavourable to that 

witness there must be reliable information to warrant the suggestion which the proposition 

conveys,131 or put another way, it is a fundamental principle of ethical legal practice that 

suggestions to a witness should not be made unless they are supported by reliable 

information.132 

145. As to the proposition to the effect that Senator Reynolds had “arranged” for her partner to 

attend the court during the Lehrmann Trial: 

(a) Senator Reynolds and Ms Higgins had very different accounts about an issue of some 

importance in the Lehrmann Trial, namely whether Ms Higgins had told Senator 

Reynolds on 1 April 2019 that she had been assaulted by Mr Lehrmann in Senator 

Reynolds’ ministerial office in Parliament House in the early hours of 23 March 

2019.133 

(b) As set out in paragraph 140 above, Senator Reynolds’ partner had been a member of 

the public sitting in court during the Lehrmann Trial;134 Senator Reynolds was in 

Rwanda at the time that Ms Higgins gave her evidence at the Lehrmann Trial;135 and 

Senator Reynolds’ partner ordinarily resides in Perth, whereas the Lehrmann Trial 

was conducted in Canberra.136 

(c) Such facts constitute “reliable information” upon which common sense would make 

it more likely that the presence of Senator Reynolds’ partner during Ms Higgins’ 

evidence was the product of an arrangement between himself and Senator Reynolds, 

rather than the possibility that he attended without Senator Reynolds’ agreement.  

(d) There was therefore a basis for the proposition put by Mr Drumgold. 

(e) In such circumstances, Mr Sofronoff’s finding that there was “no basis at all” to put 

that proposition is legally unreasonable. 

146. As to the proposition to the effect that Senator Reynolds and her partner had discussed the 

evidence given by Ms Higgins evidence in the Lehrmann Trial:  

(a) Senator Reynolds’ partner was present in the court during Ms Higgins evidence while 

Senator was in Rwanda, and, as outlined in the preceding paragraph, there is evidence 

to support an inference that his presence in court was arranged by and/or with the 

knowledge of Senator Reynolds.  

 
131 Clyne v The New South Wales Bar Association (1960) 104 CLR 186 at 199-200 per Dixon CJ, McTiernan, 

Fullagar, Menzies and Windeyer JJ. 
132 As paraphrased by Mr Sofronoff in Final Report at [588], citing Clyne (1960) 104 CLR 186 at 199-200. 
133 Final Report at [571]. 
134 Final Report at [577]. 
135 Final Report at [583]. 
136 Final Report at [583]. 
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(b) The content of the text exchanges between Senator Reynolds and Senior Counsel for 

the defence suggests Senator Reynolds and her partner had discussed the evidence 

this was the case (see above at paragraph 140(e)).  

(c) It was clearly open to infer from that text message exchange, in the context of Senator 

Reynolds’ partner being present in the courtroom, that Senator Reynolds and her 

partner had discussed Ms Higgins’ evidence. 

(d) Such facts constitute “reliable information” upon which one could conclude that 

Senator Reynolds and her partner had discussed the evidence given by Ms Higgins at 

the Lehrmann Trial. 

(e) There was therefore a basis for the proposition put by Mr Drumgold. 

(f) The finding that there was no basis at all for Mr Drumgold to put that proposition to 

Senator Reynolds is legally unreasonable. 

147. As to the proposition to the effect that Senator Reynolds had sought the transcripts of the 

evidence because she, rather than her lawyer, was interested in them rather than her 

solicitor: 

(a) The request made by Senator Reynolds was not for transcripts, but for “the daily 

transcripts” (see the text exchange reproduced at paragraph 140(e) above), and the 

use of the adjective “daily” is suggestive of a desire to seek contemporaneous access 

to the transcripts. This is more consistent with a desire by Senator Reynolds herself 

to see the transcripts, than that she was merely conveying a request from her lawyer. 

(b) Senator Reynolds’ response to Mr Whybrow’s text, in which he refused to send her 

the transcripts, to the effect that he made “great points”, and the absence of any 

protestation that she had not sought to access the transcripts herself is further 

suggestive that Senator Reynolds had sought the transcripts for her own purposes.  

(c) Senator Reynolds’ initial response when asked in cross-examination in the Lehrmann 

Trial why she had sought the transcripts is highly suggestive that she had sought the 

transcripts for her own purposes: “Because I was – I was curious to know what had 

been said…”.137 

(d) Senator Reynolds made the request for daily transcripts during the cross-examination 

of Ms Higgins. She did not make the request at a later time when she could have 

requested the full set of transcripts. That timing suggests an immediacy to her desire 

for access to the transcripts, which supports the inference that she rather than her 

lawyer was interested in them.  

(e) The above facts constitute “reliable information” upon which one could conclude 

that Senator Reynolds had sought the transcripts because she was interested in them. 

There was therefore a basis for the proposition put by Mr Drumgold. 

(f) Each of the above facts is also inconsistent with Senator Reynolds’ evidence to the 

Board, which was that she was requesting the criminal trial transcript on behalf of her 

lawyer so that her lawyer could provide an opinion on the prospects of success of 

personal injury proceedings which Ms Higgins had issued against her.138 

(g) The finding by Mr Sofronoff that there was “no basis at all” for the proposition is 

therefore legally unreasonable. 

 
137 Final Report at [583]. 
138 Final Report at [593]. 
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148. As to the proposition that Senator Reynolds was “politically invested” in the outcome of 

the Lehrmann Trial: 

(a) Senator Reynolds was at the relevant time a Senator and she was a Minister in the 

Australian Government.139 

(b) The complainant and the defendant in the Lehrmann Trial had both been members of 

Senator Reynolds’ staff in Parliament House in Canberra.140 

(c) Mr Sofronoff himself referred to the investigation of the rape complaint being 

conducted “in the inevitable context of a political scandal”141 and the “notoriety of 

the whole affair”.142 

(d) Mr Sofronoff was aware of a media report to the effect that “a Cabinet Minister” had 

allocated blame for a perceived delay for in the decision as to whether Mr Lehrmann 

was to be charged.143  

(e) Mr Sharaz, when referring to this article, referred to “… how much of an impact this 

political back and forth has on Brittany ….”144 (emphasis added). 

(f) Ms Higgins met (separately) with the then Prime Minister (in the context of him 

“undertaking a review of Parliamentary Workplaces”) and Mr Albanese and 

Ms Plibersek on 30 April 2021.145  

(g) Commander Chew referred to the investigation thus:146 

“We had the Prime Minister commenting on it. We had senior 

government ministers making comment in the media on it. We had two 

government ministers who were witnesses within the investigation.” 

(h) The Lehrmann Case was played out widely in the national media.147 

(i) Mr Drumgold knew that Senator Reynolds’ partner attended court throughout Ms 

Higgins’ evidence and was in discussions with the defence team. 

(j) Senator Reynolds had such familiarity with members of the defence team in the 

Lehrmann Trial that she was dealing directly with the defence Senior Counsel rather 

than the defence solicitor, and she had the mobile telephone number of the defence 

Senior Counsel. 

(k) Senator Reynolds sent the text messages at paragraph 140(e) above to the defence 

during Ms Higgins’ cross-examination notwithstanding that she was in Rwanda at 

the time.148  

(l) Senator Reynolds had in that text message exchange provided advice to the defence 

that they should look at text communications between Ms Higgins and another person 

as they may be “revealing”.  

(m) Such facts constitute “reliable information” upon which one could conclude that 

Senator Reynolds was politically invested in the outcome of the Lehrmann Trial. 

 
139 Final Report at [570]. 
140 Final Report at [550] and [570].  
141 Final Report at [40]. 
142 Final Report at [679]. 
143 Final Report at [159]. 
144 Final Report at [163]. 
145 Final Report at [749]. 
146 Final Report at [44] and [442]. 
147 Final Report at [420]. 
148 Final Report at [583]. 
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These facts indicated an interest in the outcome of proceedings beyond that of a mere 

witness. 

(n) There was therefore a basis for the proposition put by Mr Drumgold. 

(o) The finding that there was “no basis at all” for Mr Drumgold to put the proposition 

is legally unreasonable. 

Disclosure and privilege issues relating to the Moller and Boorman documents 

The documents 

149. Det Insp Boorman and Det Super Moller prepared documents dated 4 and 7 June 2021 

respectively which, inter alia, critically analysed inconsistencies in Ms Higgins accounts 

of certain facts and expressed serious concerns about the reliability of her evidence.149 They 

were prepared shortly after Mr Drumgold had been advised that his advice would be sought 

regarding the laying of charges, and they were provided to him on 21 June 2021 as part of 

a brief of documents when his advice was formally sought.150  

150. These documents prepared by Det Insp Boorman and Det Super Moller (collectively, the 

Two Investigation Documents) were provided to Commander Chew151 (who had taken 

overall responsibility for the investigation). 

151. A brief of documents:  

(a) was provided to Mr Drumgold on 21 June 2021;152 

(b) was provided to enable Mr Drumgold to provide his legal advice;153 

(c) included a “preliminary brief of evidence” and the Two Investigation Documents.154  

152. On 28 June 2021, Mr Drumgold provided to Det Super Moller his legal advice “on a 

preliminary basis”, and it was to the effect that there were reasonable prospects of 

conviction and that a prosecution was in the public interest.155  

153. Subsequent to the commencement of the proceedings, issues arose as to whether the Two 

Investigation Documents should be disclosed, and whether they were protected by legal 

professional privilege.  

154. On 21 September 2022, the Australian Federal Police (AFP), who ultimately had 

responsibility for disclosure of the Two Investigation Documents, disclosed and produced 

the Two Investigation Documents to the defence.156 

155. Mr Drumgold’s position was to the effect that the documents were not disclosable157 and 

were protected by legal professional privilege,158 and this position was the basis for 

Mr Sofronoff making a number of findings adverse to Mr Drumgold. 

156. The circumstances surrounding the maintenance of the claim for legal professional 

privilege were complex and gave rise to confusion. 

 
149 Final Report at [108]-[112] and [293]. 
150 Final Report at [140]-[141], [151], [202], and [335(e)]. 
151 Final Report at [141]-[143] 
152 Final Report at [151]. 
153 Final Report at [151]. 
154 Final Report at [151], [202]. 
155 Final Report at [207]. 
156 Final Report at [407]. 
157 Final Report at [296]. 
158 Final Report at [340]. 



37 

 

 

(a) There was evident confusion by both defence and prosecution as to which documents 

were comprehended by this claim.159 However, at all times Mr Drumgold had in his 

contemplation only the Two Investigation Documents.160 And certainly by the time 

that material was being provided to the Court on this issue, the parties jointly were 

focused upon Det Super Moller’s executive briefing note.161  

(b) There was evident confusion by both defence and prosecution as to which documents 

were comprehended within different descriptors set out in disclosure certificates.162 

157. Schedule 1 of the disclosure certificate provided in the proceedings included the following 

entry (so protected from disclosure): 

“Review of brief materials and subsequent advice/recommendations made 

by the DPP to ACT Policing”, 

with the associated subject “LPP”.163 

Were the documents disclosable 

Disclosure principles 

158. The prosecution must disclose documents to the defence which are material, and documents 

will generally be regarded as material if they can be seen, on a sensible appraisal by the 

prosecution: 

(a) to be relevant or possibly relevant to an issue in the case; 

(b) to raise or possibly raise a new issue the existence of which is not apparent from the 

prosecution case; or 

(c) to hold out a real (as opposed to a fanciful) prospect of providing a lead on evidence 

going to either (a) or (b).164 

159. Documents created by police containing information which is otherwise disclosed is not of 

itself a ground for not disclosing those documents; but if those documents merely repeat in 

second or third hand ways information which is otherwise disclosed, it is unlikely that they 

will be disclosable.165  

160. In the ACT: 

(a) the nature of the documents which were disclosable were set out in a Prosecution 

Policy;166 and 

(b) documents which have been determined to be disclosable and which should be 

provided to the defence are provided in a brief of evidence.167  

 
159 Final Report at [329]. 
160 See, e.g., Final Report at [355(b)], [358]. While Mr Sofronoff appeared to express some scepticism in this regard, 

he made no finding to the contrary. 
161 Det Super Moller’s executive briefing note was sometimes referred to as the “investigative review document”: 

see, e.g., Final Report [372], [375], [403], [404]. 
162 See Final Report at [325]-[326]. 
163 See Final Report at [375], [390] and Appendix C-2, Drumgold Submissions dated 26 June 2023 at [28] and 

[120(c)].  
164 Director of Public Prosecutions (Cth) v Kinghorn (2020) 102 NSWLR 72 at 105 [124]-[125] per the Court; 

Hamilton v New South Wales [2016] NSWSC 1213 at [36]-[40] per Beech-Jones J. 
165 R v Reardon (No 2) [2004] NSWCCA 197 at [59]-[60] per Hodgson JA (Simpson J and Barr J agreeing). 
166 See Final Report at [278]-[279]. 
167 As disclosed in the Final Report at [174]-[187], ordinarily, the brief of evidence is to be supplied by the police to 

the ODPP, which is then responsible for providing the brief of evidence to the defence; in the Lehrmann Trial, the 
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Sofronoff’s findings 

161. In the Final Report, Mr Sofronoff:  

(a) stated that the material which might put the defence on a line of inquiry, and material 

that might cast doubt on the credibility or reliability of a prosecution witness, must 

be disclosed,168 and that the prosecution should be very slow to decline to disclose 

material that might be useful to the defence;169  

(b) found that the fact that Det Super Moller’s executive briefing note included a 

reference to Ms Higgins’ reluctance to give police access to her mobile phone on its 

own meant that the executive briefing note had to be disclosed; the defence was 

entitled to know about her reluctance;170  

(c) found that Det Insp Boorman’s evidence analysis was a document that, “without 

doubt”, had to be disclosed;171  

(d) accepted that if the defence had worked assiduously, it might have identified the same 

points as did Det Insp Boorman, but that was not the point. The analysis would have 

put the defence upon several trains of inquiry, and identified weaknesses in the Crown 

case that might otherwise have been missed;172  

(e) found that Mr Drumgold’s view that the documents were not disclosable was “wrong 

and untenable”.173 

Unreasonableness 

162. Mr Drumgold does not, in these proceedings, take issue with Mr Sofronoff’s finding that 

Mr Drumgold’s view was “wrong”. He does take issue with Mr Sofronoff’s finding that his 

view was “untenable”.  

163. Ordinarily, it is inappropriate for police officers to disclose either their or the DPP’s 

assessment of the relative strengths or weaknesses of witnesses, and overall police officers 

are not at liberty to disclose the contents of their discussions with members of the ODPP 

on these and similar topics:174 

“[38] The nature of the relationship between police officers and solicitors 

from the ODPP who discuss proposed and existing criminal proceedings 

that arise out of investigations the former have conducted is, at least in part, 

governed by statute. Often the DPP will have taken over a prosecution after 

the police have charged the accused.[175] After assuming the conduct of the 

proceedings, the DPP retains a power to issue a written request to the 

Commissioner for Police or the police officers who conducted the 

investigation to ‘investigate or further investigate matters associated with 

the alleged commission of the offence’.[176] If such a written request is issued 

it must, so far as practicable, be complied with.[177] Investigating police 

 
ACT Police perceived there was a need to expedite the matter and therefore provided the brief of evidence directly 

to the defence on 6 August 2021, at the same time as it provided it to the prosecution. 
168 Final Report at [276]. 
169 Final Report at [281]. 
170 Final Report at [293]-[294]. 
171 Final Report at [295]. 
172 Final Report at [295]. 
173 Final Report at [320]. 
174 Hamilton v New South Wales [2016] NSWSC 1213 at [38]-[39] per Beech-Jones J. 
175 Director of Public Prosecutions Act 1986 (NSW) (NSW DPP Act), s.9. 
176 NSW DPP Act, s.18(1). 
177 NSW DPP Act, s.18(2). 
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officers owe a statutory duty of disclosure to the DPP of ‘all relevant 

information, documents or other things obtained during the investigation 

that might reasonably be expected to assist the case for the prosecution or 

the case for the accused person’.[178] Generally in discussing pending cases 

with ODPP solicitors police officers are discharging their statutory function 

of providing ‘police services … by way of [the] detection of crime’ and 

services ‘necessary for, or incidental’[179] to that end. 

[39] Otherwise, the discussions between police officers and ODPP 

solicitors about pending criminal cases, including those recorded in the 

documents the subject of this application, clearly concern a matter of great 

seriousness. The variety of topics discussed extend to assessments of the 

relative strengths and weaknesses of Crown witnesses and possible lines of 

inquiry. Those are the subject matters of the subpoenaed documents (see 

[14]). The disclosure and discussion by police officers of lines of inquiry 

without the approval of the DPP of such matters may compromise any 

further investigation. Otherwise, it is inappropriate for police officers to 

disclose either their or the DPP’s assessment of the relative strengths or 

weaknesses of witnesses or the case generally. In this context, the DPP has 

the conduct of prosecutions and not the police. It is not in the interests of 

either victims, the accused or potential jury members for police to be able 

to freely discuss such matters. Overall, the maintenance of the integrity of 

the prosecution, the interests of the accused and the proper administration 

of justice all point to police officers not being at liberty to freely disclose the 

contents of their discussions with ODPP solicitors on these and similar 

topics.” 

[Emphasis added] 

164. Mr Sofronoff found that Det Insp Boorman’s analysis should be disclosed because its 

analysis might lead the defence to a chain of inquiry. However: 

(a) that is a misunderstanding of that aspect of the disclosure principle. That principle 

pertains to facts, or evidence, that might lead to a chain of inquiry;  

(b) it does not pertain to expressions of internal opinion about the strengths and 

weaknesses of the evidence; and 

(c) consequently, in respect of Det Insp Boorman’s analysis, the view that it was not 

disclosable was perfectly tenable. 

165. Mr Sofronoff found that Det Super Moller’s executive briefing note was disclosable 

because it referred to Ms Higgins’ reluctance to provide the police with access to her mobile 

phone. Mr Sofronoff found that the fact of Ms Higgins’ reluctance to provide access to her 

mobile phone was a fact which the defence was entitled to know. Mr Drumgold understands 

that there is no suggestion that her reluctance was otherwise not contained in the evidentiary 

material disclosed to the defence. Det Super Moller’s expressed opinion regarding that 

reluctance was not a matter requiring disclosure. 

166. In the circumstances, the finding that Mr Drumgold’s view in respect of disclosure was “not 

tenable” was unreasonable and, given its concomitant implication that Mr Drumgold’s 

view was one which could not honestly have been held by a competent prosecutor, the 

finding was arbitrary and capricious. This finding is legally unreasonable. 

 
178 NSW DPP Act, s.15A(1). 
179 Police Act 1990 (NSW), s.6(2). 
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Was legal professional privilege honestly claimed and maintained 

167. Mr Sofronoff made a number of findings adverse to Mr Drumgold in respect of the claim 

of legal professional privilege which he maintained in respect of the Two Investigation 

Documents.  

Adverse finding that LPP claim not honest, untenable 

168. Mr Sofronoff made the following adverse findings as to whether a claim for legal 

professional privilege in respect of the Two Investigation Documents was maintainable:180 

(a) “… no such opinion could honestly be formed by a competent lawyer”. 

(b) “The claim of privilege was utterly untenable”. 

169. The basis for these findings appears to have been twofold:181 

(a) The authors of the Two Investigation Documents had not made the documents with 

the obtaining of legal advice in mind.  

(b) It should have been clear on the face of the documents that the authors were seeking 

internal advice, not legal advice.  

170. Mr Drumgold accepts for the purpose of the present Application that legal professional 

privilege was not claimable over these documents.  

171. However, Mr Drumgold submits that Mr Sofronoff’s finding that in forming that view he 

was either incompetent or dishonest, and that the view was untenable, is legally 

unreasonable because:  

(a) The following facts were suggestive that the Two Investigation Reports were 

generated for the purpose of obtaining legal advice: 

(i) the timing of the creation of the Two Investigation Documents; 

(ii) the provision of them to Mr Drumgold in addition to the brief of evidence as 

part of seeking his advice prior to proceeding commencing; 

(iii) the content, being an analysis of concerns regarding the state of the evidence; 

and 

(iv) the stamped reference “PROTECTED Sensitive Legal” on Det Super Moller’s 

executive briefing note. 

(b) Mr Drumgold did not have, at least until the meeting on 15 September 2021, any 

information suggesting that either Det Super Moller or Det Insp Boorman had a 

subjective belief that the documents that they authored were not for the purposes of 

legal advice. 

(c) That is, while ultimately the finding that legal professional privilege was not 

maintainable, reached upon all of the evidence available to the Board, may have been 

correct, the finding that on the material available to Mr Drumgold the maintenance 

of the claim was either the product of dishonesty or incompetence, and was untenable, 

was without intelligible foundation. To the contrary, there was a clear basis, on the 

material known to Mr Drumgold, upon which a competent practitioner could make 

an honest determination that legal professional privilege could be claimed in respect 

of the documents. 

 
180 Final Report at [340] and [408]. 
181 Final Report at [301]-[305]. 
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Adverse finding that Drumgold deliberately advanced false claim 

172. Mr Sofronoff made the following finding adverse to Mr Drumgold as to whether he 

advanced a claim of legal professional privilege on behalf of the AFP which he knew was 

not in fact being made by the AFP:182 

“Mr Drumgold deliberately advanced a false claim of legal professional 

privilege…….” 

173. Mr Sofronoff found that: 

(a) The AFP had never made a claim of legal professional privilege over the Two 

Investigation Documents.183  

(b) Mr Drumgold knew that no claim for legal professional privilege had been made by 

the AFP.184  

(c) This was an invention.185 

174. Again, Mr Drumgold accepts for the purposes of this Application that, as a matter of fact, 

the AFP may not have made a claim of legal professional privilege. However, he submits 

that Mr Sofronoff’s findings to the effect that Mr Drumgold knew this at the time, and that 

he deliberately advanced a false claim is legally unreasonable: 

(a) The findings are findings of inference. They involve an assessment of the state of 

mind of Mr Drumgold inferred from the facts. To permissibly draw such an inference, 

the inference must be supported by more than a mere speculation or conjecture. 

(b) As a matter of fact, the ACT Police had not disclosed the Two Investigation 

Documents in the brief of evidence provided to the defence on 6 August 2021.186 

(c) Throughout the subsequent communications between the AFP and the DPP about 

whether or not legal professional privilege was maintainable, the discussions were 

not definitive. The AFP identified issues with a claim regarding legal professional 

privilege, but at all relevant times had sought Mr Drumgold’s advice, which was 

consistently that privilege was claimable, and at no time had it rejected that advice.187 

(d) The very fact that the discussions continued necessarily indicates that, at the very 

least, the AFP had not determined not to claim privilege. 

(e) Further, the various descriptors in the disclosure certificates were apt to cause 

confusion, and did cause confusion (see paragraph 156 above).  

(f) Mr Drumgold’s evidence was that he understood at the time that the reference in 

Schedule 1 to the disclosure certificates was a reference to the Two Investigation 

Documents.188 No one at the time of these events disagreed with that analysis of the 

disclosure certificates.  

 
182 Final Report at [415]. 
183 Final Report at [394]. 
184 Final Report at [389]. 
185 Final Report at [390]-[393]. 
186 Final Report at [175]-[189]. While the Final Report contains no specific finding to the effect that the Two 

Investigation Documents were not included in the brief of evidence, that must be the case given the subsequent 

controversies about their non-disclosure. 
187 Final Report at [309]-[314], [334]-[339], [350]-[352] and [400]-[401]. 
188 Mr Drumgold’s Statement to the Inquiry dated 4 April 2023 at [327]-[333]. 
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(g) Notwithstanding that Mr Drumgold gave evidence to the Inquiry over five days, it 

was never suggested to him that his understanding of the disclosure certificates was 

wrong, let alone that it was false or an invention.189 

175. The finding that Mr Drumgold was deliberately advancing a false claim is squarely 

inconsistent with him maintaining that the privilege was that for the AFP to claim, and 

agreeing to a process of subpoenaing the AFP, the very purpose of which was to get the 

AFP to determine its position.190 

176. The objective facts support Mr Drumgold’s position taken in the Lehrmann Trial and at the 

Inquiry that he was acting on the basis that, until it determined not to claim legal 

professional privilege on 16 September 2022, the AFP had been maintaining the claim.  

Adverse findings re improper request of junior solicitor, abuse of authority, betrayal 

of trust 

177. Mr Sofronoff’s findings that Mr Drumgold made a false claim of legal professional 

privilege and constructed a false narrative to support that claim formed the basis for the 

following further adverse findings against Mr Drumgold in respect of procuring an affidavit 

from Mr Greig relating to that claim: 

(a) Mr Drumgold “knew exactly what he was doing when he asked Ms Pitney to swear a 

misleading affidavit and, when foiled, he asked someone in his office who could not 

be expected to imagine that he was being asked, by the DPP himself, to do something 

improper”.191 

(b) Mr Drumgold directed “a junior lawyer in his office to make a misleading affidavit’ 

and ‘preyed on the junior lawyer’s inexperience”.192 

(c) Mr Drumgold “egregiously abused his authority and betrayed the trust of his young 

staff member”.193 

178. The factual bases for these findings appear to have been as follows: 

(a) On 8 September 2022, Mr Drumgold emailed a solicitor, Ms Pitney, advising that an 

affidavit would be required to the effect that Det Super Moller’s executive briefing 

note was one of two documents that formed a request for advice from the ACT Police. 

Mr Drumgold advised his “preliminary thoughts” whether it would suffice for Ms 

Pitney to provide the affidavit on statement and belief.194 

(b) Ms Pitney responded by saying, relevantly, “who would I say I have been advised 

by”.195  

(c) On 12 September 2022, Mr Drumgold asked a more junior solicitor, Mr Greig, to 

provide an affidavit relating to Det Super Moller’s executive briefing note, and 

proposed wording for such an affidavit.196 

(d) Mr Drumgold did not, as a matter of fact, understand that the Disclosure Certificate 

provided by the ACT Police intended to claim legal professional privilege over the 

 
189 As to questioning on this topic, see Transcript of the Inquiry hearings at T72.1 – .26, T73.45 – .48, T75.29 – .36, 

T78.39 – 80.48, T81.1 – .23, T82.1 – 84.20 and T128.21 – 129.7. 
190 See Final Report at [503]. 
191 Final Report at [413]. 
192 Final Report at [415]. 
193 Final Report at [416]. 
194 Final Report at [370]-[371]. 
195 Final Report at [371]. 
196 Final Report at [374]-[375]. 
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Two Investigation Documents.197 Instead, Mr Drumgold constructed a false narrative 

to support a claim of legal professional privilege.198 

179. Mr Sofronoff then inferred from those facts that Ms Pitney’s response was either a refusal 

to do that which Mr Drumgold had requested, or was interpreted by Mr Drumgold in that 

way, and therefore he had turned to Mr Greig, and that he had turned to Mr Greig because, 

being more junior, Mr Greig would not respond in the same way as Ms Pitney.199 

180. Mr Sofronoff then found that Ms Pitney had “foiled” Mr Drumgold's plan and that Mr 

Drumgold’s reaction was to “sideline the too-knowledgeable lawyer and to procure a 

youngster to do the job”.200  

181. Mr Drumgold submits these findings are legally unreasonable: 

(a) For the reasons set out above, the so-called narrative was not false. 

(b) Mr Drumgold gave evidence to the effect that he understood the disclosure 

certificates in the way he did, and understood that the Two Investigation Documents 

were comprehended within Schedule 1 of the disclosure certificates.201 

(c) Once that it is accepted, the foundation for the balance of these findings falls away. 

182. The findings that Mr Drumgold regarded himself as being rebuffed or foiled by Ms Pitney, 

and therefore turned to Mr Greig, and did so because he wanted to rely on Mr Greig’s 

inexperience, were inferential findings. However:  

(a) They were simply conjecture.  

(b) The three foundational facts (namely, the request on 8 September 2022 to Ms Pitney; 

Ms Pitney’s response; and the request on 12 September 2022 to Mr Greig) simply do 

not give rise to those inferences.  

183. Further, this inferential reasoning was never articulated during the course of the Inquiry:202  

(a) None of it was put to Mr Drumgold.  

(b) It was not put to Ms Pitney.  

(c) It was not put to Mr Greig.  

(d) It was not made the subject of any proposed adverse finding.  

184. The making of a significantly adverse finding, based entirely on inference, in respect of 

which the subject of the adverse comment is given no opportunity to respond, must 

necessarily mean that the adverse inferences drawn from the objective facts do not rise 

above the level of conjecture, guesswork or surmise. 

185. The findings in respect of involving Mr Greig in the preparation of the affidavit were legally 

unreasonable. 

 
197 Final Report at [392]-[393]. 
198 Final Report at [395] and [415]. 
199 Final Report at [413]. 
200 Final Report at [385] and [413]. 
201 Mr Drumgold’s Statement to the Inquiry dated 4 April 2023 at [327]-[333]. As to the questioning on this topic, 

see Transcript of the Inquiry hearings at T72.1 – .26, T73.45 – .48, T75.29 – .36, T78.39 – 80.48, T81.1 – .23, T82.1 

– 84.20 and T128.21 – 129.7. 
202 First Drumgold Affidavit at [45]. References to the transcript of the Inquiry relevant to this issue will be provided 

separately. 
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Adverse finding that Drumgold misled the Court 

186. Mr Sofronoff found that Mr Drumgold in respect of presentations to the Court regarding 

the claim of legal professional privilege:203 

“…. misled the Court through submissions and by … a misleading 

affidavit … the ACT DPP tried to use dishonest means to prevent a person 

he was prosecuting from lawfully obtaining material.” 

187. The representations of Mr Drumgold which Mr Sofronoff found formed part of his 

misleading the Court were as follows: 

(a) The representation on 8 September 2022 that the Two Investigation Documents 

formed part of the brief for advice seeking his advice on the laying of charges.204  

(b) The representation on 8 September 2022 that Mr Drumgold thought it was an error 

that the Two Investigation Documents had been listed as disclosable on one of the 

disclosure certificates.205 

(c) The representation made orally on 7 September 2022 and in subsequent written 

submissions and in Mr Greig’s affidavit that the AFP were making a claim for legal 

professional privilege.206 

(d) The representation on 16 September 2022 that Mr Drumgold had been told that Det 

Super Moller’s executive briefing note (also known as the “investigation review 

document”) had been created for a particular purpose, being the obtaining of legal 

advice.207  

188. Mr Drumgold submits these findings are legally unreasonable because: 

(a) These findings are of the utmost seriousness for a lawyer with the result that they 

could only be reached by reference to the Briginshaw standard.208  

(b) These findings lack an intelligible foundation, largely for reasons already set out. 

(c) The findings essentially rest upon the findings addressed earlier to the effect that 

Mr Drumgold advanced a false claim of legal professional privilege, that he invented 

a false narrative to support that false claim, and that he procured a false affidavit from 

Mr Greig to further that end.  

(d) Once it is accepted that those findings are unreasonable, then these findings regarding 

misleading the Court fall away. 

(e) In any event, these findings simply make no sense in the context where Mr Drumgold 

and the defence agreed on 16 September 2022 that the way to proceed was for the 

defence to issue a subpoena directed to the AFP in respect of Det Super Moller’s 

executive briefing note.  

(f) This process was arrived at upon the shared understanding of Mr Drumgold, the 

defence and the Court that the relevant privilege was for the AFP to claim. 

 
203 Final Report at [415] and [417]. 
204 Final Report at [376]. 
205 Final Report at [377]. 
206 Final Report at [389]. 
207 Final Report at [404]. 
208 See fn 100 above. 
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(g) If Mr Drumgold was deliberately making a false claim for legal professional privilege 

that the police were making, it seems unlikely he would accede to a process whereby 

the police would be required to disclose its position by the AFP. 

(h) Rather, agreeing to that process is only explicable on the basis that Mr Drumgold 

genuinely believed that the AFP was, or might be, maintaining the claim for legal 

professional privilege.  

(i) At no point did Mr Sofronoff deal with this fundamental inconsistency at the heart of 

his reasoning process. 

(j) In these circumstances these findings were legally, unreasonable. 

Ground 4: Failure to provide fair hearing 

189. It is submitted Mr Sofronoff failed to accord Mr Drumgold natural justice by failing to give 

him a fair hearing in respect of the findings set out in Schedule B to the Application 

(ground 4). 

190. Mr Drumgold contends that the findings made by Mr Sofronoff relating to the release of a 

letter pursuant to a request under the Freedom of Information Act 2016 (ACT) (FOI), and 

relating to the procuring of that which Mr Sofronoff found to be a misleading affidavit, 

constituted a failure to accord him natural justice by failing to provide Mr Drumgold with 

a fair hearing. 

191. Some basic principles include the following: 

(a) While the content of procedural fairness obligations will differ according to context, 

fundamentally, procedural fairness requires that a person know the substance of the 

case against them and be given the opportunity to respond to adverse material that is 

credible, relevant or significant.209 

(b) That opportunity must be a reasonable one.210 

(c) A person who might be affected by an adverse finding should be given the 

opportunity to adduce evidence or make submissions rebutting the potential adverse 

finding.211 

(d) While a decision-maker is generally not obliged to expose his or her reasoning 

process or provisional views for comment by the person affected,212 the 

circumstances might require disclosure of such matters, such as where they relate to 

a critical issue or factor, or where they do not follow such matters, such as where they 

relate to a critical issue or factor, or where they do not follow from an obvious or 

natural evaluation of the evidence.213 

(e) Ultimately, the relevant question is whether, determined at the level of practicality, 

the person has been afforded fairness, as has been stated by Gleeson CJ:214 

 
209 Kioa v West & Anor (1985) 159 CLR 550 at 629 per Brennan J. 
210 Minister for Immigration and Multicultural Affairs v Bhardwaj (2002) 209 CLR 597 at [40] per Gaudron and 

Gummow JJ. 
211 Ex parte Aala (2000) 204 CLR 82 at [100] per McHugh J. 
212 Re Ruddock; ex parte Applicant S154/2002 (2003) 201 ALR 437 at 449 per Gummow and Haydon JJ, 456-7 per 

Kirby J. 
213 Commissioner of the Australian Capital Territory Revenue v Alphaone Pty Ltd (1994) 49 FCR 576 at 591 per the 

Court. 
214 Re Minister for Immigration and Multicultural Affairs; Ex parte Lam (2003) 214 CLR 1 at [37] per Gleeson J. 
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“Fairness is not an abstract concept. It is essentially practical. 

Whether one talks in terms of procedural fairness or natural justice, 

the concern of the law is to avoid practical injustice.” 

Adverse findings relating to procuring of the misleading affidavit 

192. Mr Drumgold refers to paragraphs 177 to 180 above, which set out the relevant findings 

and factual bases for the findings in respect of this issue. 

193. From that set of findings and facts, Mr Sofronoff concluded that: 

(a) Mr Drumgold had approached Ms Pitney to make a misleading affidavit;215 

(b) by her response to his email, Ms Pitney had foiled Mr Drumgold’s attempt to have 

her make a misleading affidavit (presumably in that her response evinced a reluctance 

to provide such an affidavit);216  

(c) because he had been foiled by Ms Pitney, Mr Drumgold procured the misleading 

affidavit from the more junior solicitor, Mr Greig;217 and 

(d) in doing so, Mr Drumgold relied upon Mr Greig’s inexperience and the likelihood 

that he would not question him about the appropriateness of making the affidavit.218 

194. Mr Sofronoff gave Mr Drumgold no opportunity to respond to these findings which were 

ultimately made against him.219 

195. As to the finding that Mr Drumgold did not, as a matter of fact, understand that the 

disclosure certificate provided by the ACT Police intended to claim legal professional 

privilege over the Two Investigation Documents, at no stage during the course of the 

Inquiry was it suggested to Mr Drumgold that his understanding of the disclosure certificate 

was wrong, let alone false.220 

196. As to the conclusions Mr Sofronoff drew from that finding and the objective facts, set out 

in paragraph 193 above, at no stage during the course of Mr Drumgold’s evidence was it 

suggested to Mr Drumgold that:221 

(a) he had approached Ms Pitney to make an affidavit that was misleading; 

(b) he interpreted Ms Pitney’s response to his approach to be effectively her declining to 

make the affidavit; 

(c) because he interpreted Ms Pitney’s response to be effectively her declining to make 

the affidavit, he therefore procured the affidavit from Mr Greig; or 

(d) he procured the affidavit from Mr Greig because he was relying on Mr Greig’s 

inexperience and the likelihood that Mr Greig would not question him about the 

appropriateness of making the affidavit. 

197. Further, the notice of proposed adverse comments, served by the Board upon Mr 

Drumgold222 after the close of the evidence, did not advise Mr Drumgold of any proposed 

 
215 Final Report at [413]. 
216 Final Report at [413]. 
217 Final Report at [413]. 
218 Final Report at [413]-[415]. 
219 First Drumgold Affidavit at [45]. References to the transcript of the Inquiry relevant to this issue will be provided 

separately. 
220 The questioning on this topic includes T72.1-26, T73.45-48, T75.29-36, T78.39-T80.48, T81.1-23, T82.1-T84.20 

and T128.21-T129.7 of the Transcript of the Inquiry hearings. 
221 First Drumgold Affidavit at [45]. References to the transcript of the Inquiry relevant to this issue will be provided 

separately. 
222 Such notice was purportedly issued pursuant to the Inquiries Act s.26A(1). 
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finding to the effect that he had procured a misleading affidavit from Mr Greig or that he 

had preyed upon Mr Greig’s inexperience. 

198. For these reasons, Mr Drumgold was given no opportunity to respond to the findings 

ultimately made against him in respect of the procuring of that which Mr Sofronoff found 

to be a misleading affidavit, and so for these reasons Mr Sofronoff failed to accord Mr 

Drumgold with natural justice by failing to give him a fair hearing in this regard. 

Adverse findings relating to FOI request 

199. Mr Sofronoff made two adverse findings against Mr Drumgold arising out of the release in 

December 2022, pursuant to a FOI request, of a letter he had written to the Chief Police 

Officer (CPO). 

(a) At [688] of the Final Report: 

“Mr Drumgold told [the Chief Police Officer] that ‘he did not know 

about the FOI or the fact that it had been released as it was dealt with 

by his FOI Officer’. …. Mr Drumgold’s statements to him were false.” 

(b) At [699] of the Final Report: 

“….. the explanations proffered by Mr Drumgold to the Ombudsman, 

ACTP and to [the Board] were untrue. ……. He has shamefully tried 

falsely to attribute claim to Ms Cantwell….”223 

200. Mr Sofronoff’s findings on this topic include the following: 

(a) On 1 November 2022, Mr Drumgold wrote a letter to the CPO of the ACT Police in 

which he set out his concerns regarding the conduct of police in the investigation and 

proceedings.224 

(b) On 2 December 2022, Mr Drumgold announced the discontinuance of the 

prosecution of Mr Lehrmann.225 

(c) On 3 December 2022, The Australian newspaper published an article which quoted 

from materials which had not been publicly released, and which was critical of Mr 

Drumgold.226 

(d) Later on 3 December 2022, Mr Knaus of The Guardian newspaper alerted Mr 

Drumgold to the article in The Australian and sought comment from Mr Drumgold. 

Mr Drumgold said words to the effect that he had written to the CPO and therefore 

he “better not make any comment”.227  

(e) On 5 December 2022, Mr Knaus submitted a FOI request for any documented 

complaint of the DPP about the conduct of the police during the proceedings.228 

(f) On 7 December 2022:  

(i) At 3:06pm, Ms Cantwell, the executive officer of the ODPP, forwarded the FOI 

request to Mr Drumgold, under cover of an email in which she suggested that 

any document covered by the request would be covered by legal professional 

 
223 See also Final Report at [693]-[694]. 
224 Final Report at [621]. 
225 Final Report at [647]. 
226 Final Report at [661]. 
227 Final Report at [664]. 
228 Final Report at [688]. 
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privilege and asked whether she should put the request through to other officers 

or would Mr Drumgold make the decision on release himself.229 

(ii) At 3:18pm, Mr Drumgold replied to Ms Cantwell and attached a copy of his 

letter to the CPO to the reply email and advised that this was the only letter the 

ODPP had falling within the FOI request description.230 

(iii) Later that same afternoon, Ms Cantwell asked Mr Drumgold whether he 

wanted her to send the letter to Mr Knaus, and Mr Drumgold confirmed that he 

did.231 

(iv) At 6:35pm, Ms Cantwell emailed Mr Drumgold and asked that he confirm that 

the attached letter was the letter he was happy to be released under FOI; and  

(v) At 6:50pm, Mr Drumgold replied that he was happy for it to go out.232   

(vi) At 6:57pm, Ms Cantwell emailed the letter to Mr Knaus.233 

(g) No consultation occurred with the ACT Police before the letter was released, in 

circumstances where consultation should have occurred.234 

(h) When he learnt through the media that Mr Drumgold’s letter had been released 

through FOI, the CPO contacted Mr Drumgold, and according to the diary note of 

the CPO, which Mr Sofronoff accepted as accurate, Mr Drumgold told the CPO that 

he did not know about the FOI or the fact that it had been released as it was dealt with 

by his FOI officer.235  

(i) The CPO made a complaint to the ACT Ombudsman regarding the lack of 

consultation before the letter was released under FOI.236 

(j) Mr Drumgold, in his statement to the Inquiry, stated that, in responding to Ms 

Cantwell’s email on the evening of 7 December 2022 asking whether he was happy 

for the letter to be released under FOI: 

(i) he had not given it due thought; 

(ii) he understood Ms Cantwell’s question to be directed towards the issue of legal 

professional privilege;  

(iii) he anticipated that Ms Cantwell would consider the other requirements of the 

FOI Act, including consultation; and  

(iv) his response risked being interpreted as an instruction that the letter be sent out 

without further consideration, and that is how it was interpreted by Ms 

Cantwell.237 

(k) Mr Drumgold had given similar explanations to the Ombudsman and in an apology 

to the ACT Police.238 

 
229 Final Report at [673]-[674]. 
230 Final Report at [675]-[676]. 
231 Final Report at [681]. 
232 Final Report at [682]-[683]. 
233 Final Report at [683]. 
234 Final Report at [677]-[679]. 
235 Final Report at [688]. 
236 Final Report at [691]. 
237 Final Report at [692]. 
238 Final Report at [693]. 
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Adverse finding of false statement to the CPO re the FOI request 

201. Mr Sofronoff found that the statements to the CPO, as recorded in the CPO’s diary, were 

made by Mr Drumgold and were false.239  

202. Mr Drumgold submits that such findings constituted a denial of natural justice for the 

following reasons: 

(a) While Mr Drumgold gave a statement to the Inquiry in which he referred to the 

circumstances of the release of the letter under FOI and his involvement in an ACT 

Ombudsman’s inquiry into the release of the letter under FOI and the outcome of that 

inquiry,240 the statement did not address the detail of what he discussed with the 

CPO.241  

(b) Mr Drumgold did not give oral evidence regarding the release of the letter under FOI 

or his discussions with the CPO about the release.242  

(c) Mr Drumgold was not questioned by the Board regarding the release of the letter 

under FOI or his discussions with the Chief Police Officer about the release.243  

(d) It was not put to Mr Drumgold in cross-examination that he had made the statements 

set out in the diary note of the CPO, or that those statements were false.244  

(e) While the Board served upon Mr Drumgold a notice of proposed adverse 

comments,245 that notice did not advise of any proposed finding to the effect that Mr 

Drumgold had made false statements to the CPO regarding the release of the letter 

under FOI. 

(f) Therefore, Mr Drumgold had no evidentiary opportunity, or indeed any opportunity, 

to respond to the adverse finding ultimately made against him.  

Adverse finding of untrue explanations re the FOI release 

203. Mr Sofronoff found that Mr Drumgold’s explanations to the Ombudsman, the ACT Police 

and to the Board relating to the FOI release were untrue, and that Mr Drumgold had 

“shamefully tried falsely to attribute blame to Ms Cantwell”.246 

204. Such findings constituted a denial of natural justice for the following reasons: 

(a) While Mr Drumgold provided a statement to the Inquiry which, in part, related to the 

release of the letter under FOI and the Ombudsman investigation, he did not give oral 

evidence in respect of these matters.247 

(b) He was not cross-examined by the Board about: 

(i) the release of the letter under FOI; or 

(ii) the Ombudsman investigation; or  

 
239 Final Report at [688]. 
240 Mr Drumgold’s Statement to the Inquiry dated 4 April 2023 at [471]-[497], particularly [489].  
241 Final Report at [689]. 
242 First Drumgold Affidavit at [43]. 
243 First Drumgold Affidavit at [43].  
244 First Drumgold Affidavit at [43].  
245 Final Report, Appendix C-1, NCA 2023/1 – Notice of Proposed Adverse Comments Mr Shane Drumgold SC 

dated 9 June 2023 at [57] and the document prepared by the AFP attached thereto. Such notice was purported to be 

issued pursuant to the Inquiries Act s.26A(1). 
246 Final Report at [693]-[694] and [699]. 
247 First Drumgold Affidavit at [43]. 
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(iii) his explanations regarding the failure to consult before the letter was 

released.248  

(c) It was not put to him that: 

(i) his explanations to the Ombudsman and to the Board (as contained in his 

statement) were false; or 

(ii) his explanations falsely tried to attribute blame to Ms Cantwell.249  

(d) While the Board served upon Mr Drumgold a notice of proposed adverse 

comments,250 that notice: 

(i) put Mr Drumgold on notice of the possible finding that he had misled the 

Ombudsman, the ACT Police and the Inquiry in respect of his explanations as 

to why the letter was released under FOI without having consulted with the 

ACT Police;251 but 

(ii) was served on Mr Drumgold after the close of evidence.252 

(e) The provision of such a notice without giving Mr Drumgold the evidentiary 

opportunity to refute the findings ultimately made against him was therefore 

insufficient to provide him with procedural fairness. It did not give him a reasonable 

opportunity to address those matters. 

(f) Further, the notice did not put him on notice of the possible finding that he had falsely 

tried to attribute blame to Ms Cantrell. Therefore, he was given no opportunity at all 

to address that possible finding. 

(g) The findings were findings of great seriousness for a lawyer and so engaged the 

Briginshaw standard. That standard requires that such matters be strictly proved. The 

findings also involved a determination of Mr Drumgold’s state of mind. The failure 

to provide him with a reasonable opportunity to address the potential findings was 

therefore all the more significant because of the nature of the contemplated findings. 

(h) For those reasons, the findings should not have been made without providing Mr 

Drumgold with the opportunity to respond to them in his evidence. It was insufficient 

merely to put Mr Drumgold on notice of a possible adverse finding after the close of 

the evidence. 

Remedies 

205. Mr Drumgold seeks the relief set out in his Application and, in particular, the following 

declarations: 

(a) a declaration that the Final Report is invalid and of no effect; and/or 

(b) a declaration that the Final Report was attended with the appearance of a reasonable 

apprehension of bias; and/or 

(c) a declaration that Mr Drumgold was denied natural justice by the First Defendant. 

 
248 First Drumgold Affidavit at [43].  
249 First Drumgold Affidavit at [43]. References to the transcript of the Inquiry relevant to this issue will be provided 

separately.  
250 Final Report, Appendix C-1, NCA 2023/1 – Notice of Proposed Adverse Comments Mr Shane Drumgold SC 

dated 9 June 2023. Such notice was purported to be pursuant to the Inquiries Act s.26A(1). 
251 Final Report, Appendix C-1, NCA 2023/1 – Notice of Proposed Adverse Comments Mr Shane Drumgold SC 

dated 9 June 2023 at [57], incorporating by reference to propositions asserted by ACT Police. 
252 The notice was served on or about 9 June 2023. The evidence had closed on 1 June 2023. Mr Drumgold last gave 

evidence on 12 May 2023. 
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206. Mr Drumgold had a real interest in obtaining a declaration that there had been a failure to 

observe procedural fairness because of the harm caused to his reputation.253 

 

Date: 30 January 2024  16 February 2024 

D O’Gorman 

 

S Blewett 

 

S C B Brenker 

 
253 Forster v Jododex Aust. Pty Ltd (1972) 127 CLR 421; Ainsworth v Criminal Justice Commissioner (1992) 175 

CLR 564. 


