MAGISTRATES COURT

OF THE

AUSTRALIAN CAPITAL TERRITORY

Practice Direction 2/2024

Practice Direction — Galambany Court

Commencement

1. This Practice Direction commences on 5 February 2024.

2. Galambany Court Practice Direction No 1 of 2022 is revoked with effect that same day.

Purpose

3. The purpose of this Practice Direction is to set out the procedures for the Galambany
Court.

Authority

4. This Practice Direction is made under section 291N of the Magistrates Court Act 1930.

5. This Practice Direction does not remove or limit the discretion of a magistrate to impose
a lawful sentence on an Aboriginal or Torres Strait Islander defendant.

Aims of the Galambany Court

6. The Galambany Court aims to:

(a) involve Aboriginal and Torres Strait Islander communities in the sentencing of
Aboriginal and Torres Strait Islander defendants

(b) increase the confidence of Aboriginal and Torres Strait Islander communities in
the sentencing process

(c) reduce barriers between the ACT Magistrates Court and Aboriginal and Torres
Strait Islander communities
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(d) draw upon the strengths, including cultural strengths, of Aboriginal and Torres
Strait Islander offenders and their community

(e) provide culturally appropriate, restorative and effective sentencing options for
Aboriginal and Torres Strait Islander defendants

(f) provide Aboriginal and Torres Strait Islander defendants with support services to
assist them to overcome their offending behaviour

(g) provide support to victims of crime and enhance their rights and participation in
the Galambany Circle Sentencing Court process, and

(h) reduce the risk factors related to re-offending by Aboriginal and Torres Strait
Islander defendants.

Referral for assessment

7. An application for referral to the Galambany Court must be made in the Magistrates
Court by either the Director of Public Prosecutions (DPP), the lawyer for the defendant
or the defendant.

8. A defendant may only be referred to the Galambany Court if the Court (referring
Court) is satisfied the following eligibility criteria are met:

(a) the defendant identifies as an Aboriginal or Torres Strait Islander person and has
ties to an Aboriginal or Torres Strait Islander community, either in the ACT or
elsewhere

(b) the offence can be finalised in the Magistrates Court
(c) the offence is not a sexual offence
(d) the defendant has pleaded guilty or has indicated that they intend to plead guilty

(e) the defendant consents to assessment as to their suitability for circle sentencing
and agrees to participate fully in the processes of the Galambany Court.

9. For the purposes of referral to the Galambany Court, the defendant must file a
Galambany Court Cultural Introduction and Consent form (Annexure A) which
includes an indication of whether the defendant consents to:

(a) the Court disclosing their contact details to an external organisation contractually
engaged to enable the provision of culturally appropriate case coordination and
court support services

(b) the Court referring any charge or charges to which they have pleaded guilty to the
ACT Restorative Justice Unit for assessment.

10. Where a defendant consents to the disclosure of their details to either organisation, the

defendant must provide those details in Galambany Court Cultural Introduction and
Consent form.
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11. Where the referring Court is satisfied the criteria in paragraph 7 are met, there is a
presumption in favour of referring the defendant for assessment of suitability for their
matter to be heard in the Galambany Court.

12. Where the referring Court considers the defendant eligible for referral, that Court will
remand or list the defendant to appear before the Galambany Court for mention and
allocate a date for an appearance before the panel of Elders or Respected Persons to
conduct an assessment at the earliest opportunity.

13. Where the referring Court considers the defendant ineligible for referral to the
Galambany Court, the referring Court will provide reasons to the defendant with respect
to their ineligibility.

Procedure after referral

14. The referring Court’s associate will inform the Galambany Court co-ordinator (co-
ordinator) and the Galambany Court associate of the referral and the defendant’s name,
date of birth, charge number/s and remand date.

Reports and documentation

15. The referring Court or the Galambany Court Magistrate may order a pre-sentence report
pursuant to s 41 of the Crimes (Sentencing) Act 2005 (Crimes Sentencing Act) and
such other reports as the Court considers will be of assistance to the Galambany Court
in sentencing the defendant.

16. Pursuant to section 40A of the Crimes Sentencing Act, a pre-sentence report writer will
be required to give particular attention to:

(a) the offender’s social history and background as an Aboriginal or Torres Strait
Islander person and

(b) any culturally specific courses, programs, treatment, therapy or assistance that is
available to the offender as an Aboriginal or Torres Strait Islander person.

17. Unless the Galambany Court Magistrate orders otherwise, copies of reports and other
information in relation to a defendant may be given directly to the co-ordinator for
distribution to the panel of Elders or Respected Persons.

18. At the conclusion of the proceedings all participants, other than the DPP, the defendant
and the defendant’s lawyer must return their copies of any reports to the co-ordinator.

Panels for assessments and hearings

19. The co-ordinator will arrange for a panel of Elders or Respected Persons to conduct
assessments and attend a hearing.

20. There must be at least two and a maximum of four Elders or Respected Persons to
conduct an assessment and participate in a hearing. The co-ordinator will arrange an
appropriate gender and age balance based on the individual referral.
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21.

2

23

24.

25.

26.

27.

28.

Wherever possible the Elders or Respected Persons constituting the assessment panel
will constitute the hearing panel sitting with the Galambany Court Magistrate at the
time of sentence.

The Elders or Respected Persons must be notified of the defendant’s identity before
they are appointed to an assessment panel.

An Elder may be asked at any time by the co-ordinator or the Galambany Court
Magistrate to cease participating in an assessment or sentencing hearing if involvement
of the Elder is considered detrimental to the aims of the Galambany Court.

An Elder may excuse themselves from an assessment or hearing at any time if they
consider their involvement may be detrimental to the aims of the Galambany Court or
for any other reason.

Where an Elder of the assessment panel is precluded from participating at the
sentencing of a defendant for any reason, the co-ordinator will nominate another Elder.
If areplacement Elder cannot be found, the Magistrate may proceed with the sentencing
hearing with the remaining Elders or Respected Persons, provided there are at least two
remaining Elders or Respected Persons. In circumstances where there are not two
remaining Elders or Respected Persons, the Magistrate will adjourn the matter to
another day and direct the constitution of a new panel of Elders or Respected Persons.

The defendant may object to an Elder being a member of the assessment or hearing
panel but must do so before the assessment or hearing commences, notifying the co-
ordinator as soon as practicable. The defendant has the right to know who will
participate in their assessment and hearing. If the co-ordinator considers it necessary to
replace an Elder, the co-ordinator may nominate a replacement.

To determine whether the defendant is suitable to participate in a sentencing hearing
before the Galambany Court, the panel of Elders or Respected Persons conducting an
assessment must assess:

(a) whether the defendant is an Aboriginal or Torres Strait Islander person with a
kinship or appropriate association with an Aboriginal or Torres Strait Islander
community and

(b) whether the defendant is willing to fully participate in the Galambany Court’s
sentencing process.

In assessing the defendant's suitability to participate in a sentencing hearing before the
Galambany Court, the panel of Elders or Respected Persons conducting the assessment
will have regard to:

(a) whether the defendant accepts responsibility for committing the crime
1(b) whether the defendant will be respectful of a victim
(c) whether the defendant will be respectful of the Elders or Respected Persons
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(d) whether the defendant will listen to and understand what the Elders or Respected
Persons are communicating to them

(e) whether the defendant wants to make amends for the crime they have committed
(f) the support the offender has within the community
(g) the impact of the offender’s offending on the community

(h) the likely benefits of circle sentencing for the offender, the victim and the
community

(i) any reports provided to them by the co-ordinator
(j) any submissions made to them by the defendant, or their lawyer, and

(k) whether the defendant has unresolved alcohol and drug issues, or unresolved
mental health issues to an extent that would limit their capacity to fully participate
in the Galambany Court.

29. Where the defendant has been found suitable for participation in the Galambany Court,
the Galambany Court Magistrate will remand or list the defendant to a suitable date for
the sentencing hearing. A finding of suitability by the panel of Elders or Respected
Persons does not prevent the Galambany Court Magistrate from deciding not to allow
a defendant to participate in the Galambany Court. The Galambany Court Magistrate
must provide reasons for their decision if the Magistrate decides not to allow the
defendant to participate in the Galambany Court.

30. Where a defendant who has been found suitable for participation in the Galambany
court is remanded in custody, the Galambany Court Magistrate may consider an
application for bail at or after the time the matter is listed for sentencing hearing.

31. Where the defendant has been found unsuitable the Galambany Court Magistrate will
relist the matter for mention or sentence in an appropriate list within the Magistrates
Court.

Participants in Galambany Court

32. The following people will participate in the assessment for inclusion in the Galambany
Court:

(a) the defendant
(b) the Panel of Elders or Respected Persons; and

(c) the co-ordinator.
33. The defendant’s lawyer may also participate in the assessment.

34. The following people will participate in the Galambany Court when it is conducting a
sentencing hearing:

(a) the Galambany Court Magistrate
(b) the defendant
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(c) the panel of Elders or Respected Persons
(d) the defendant’s lawyer
(e) the DPP and

() the co-ordinator.

35. The following persons may also participate in the sentencing hearing:

(a) any member of the defendant’s family or a support person for the defendant
(b) any victim, or a person chosen by the victim as their representative
(c) any support person or persons for the victim and

(d) any person invited by the Galambany Court Magistrate, co-ordinator or panel of
Elders or Respected Persons to participate in the sentencing hearing, either
generally or for a specific purpose.

Person may provide information

36. Where a person is entitled to attend the sentencing hearing but is unable to do so, and
they wish to have their views heard, the person may provide the co-ordinator with the
information the person wishes to have conveyed to the Court. The co-ordinator must
convey that information to the Galambany Court Magistrate for purposes of the
sentencing hearing.

Conduct of the Galambany Court

37. The Galambany Court is to be conducted in a way that:

(a) enables the Galambany Court to address the underlying issues causing the
defendant’s offending behaviour in determining an appropriate sentence

(b) encourages the full participation of the offender and

(c) provides all participants, including the victim and other members of the
community, with an opportunity to address the Galambany Court about the
defendant’s offending behaviour.

38. If the defendant is not represented by a lawyer, the Galambany Court Magistrate must
explain the sentencing process to the defendant at the commencement of the sentencing
hearing.

39. The Galambany Court Magistrate will decide the order of proceedings, having regard
to any information the victim or other participants wish to express.

40. The Galambany Court Magistrate may terminate or adjourn the proceedings at any time.
41. The defendant may withdraw from the circle sentencing process at any time. Where a
defendant withdraws his or her consent to participate in circle sentencing the

Galambany Magistrate will remand the defendant to an appropriate list in the
Magistrates Court for mention or sentencing.
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42.

43.

44,

Members of the hearing panel may recommend an appropriate sentence for the
defendant, preferably by consensus of the panel. Before recommending an appropriate
sentence, the hearing panel must consider factors relevant to the sentencing process as
prescribed by Part 4.1 Crimes Sentencing Act and sentencing purposes set out in section
7 of that Act. The hearing panel must consider culturally inclusive aspects to the
sentence.

Sentencing may take place on the same day as the hearing or at a later date in
accordance with the demands of the matter and procedural fairness.

Where the Galambany Court Magistrate is not satisfied that the recommended sentence
is appropriate, the Galambany Court Magistrate will explain to the defendant and those
present at the time of sentencing why the sentence imposed differs from that which was
recommended by the Elders or Respected Persons.

Non-attendance at the Galambany Court

45.

If the defendant fails, without reasonable excuse, to attend the Galambany Court when
ordered, the Galambany Court Magistrate may, in addition to exercising any usual
powers, terminate the process and make directions for the proceedings.

Record of the proceedings

46.

The proceedings of the Galambany Court must be recorded in the usual way.
Deliberations do not form part of the proceedings and will not be recorded.

Breach of sentence

47.

48.

Where Corrective Services are of the opinion that the offender has breached a condition
of their sentence, Corrective Services must report the breach to the Magistrates Court
in accordance with section 102 of the Crimes (Sentence Administration) Act 2005
(Sentence Administration Act).

Where the Magistrates Court receives a report under section 102 of Sentence
Administration Act of an alleged breach of good behaviour obligations imposed by the
Galambany Court Magistrate, and that breach is admitted by the defendant, a magistrate
may deal with the matter immediately or, on application of a party, refer the matter to
the Galambany Court for further action.

By direction of the Chief Magistrate and Magistrates.

|
A

Belinda Barry
Acting Registrar
ACT Magistrates Court

January 2024
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GALAMBANY CIRCLE @5
SENTENCING COURT

ANNEXURE A

CULTURAL INTRODUCTION AND CONSENT FORM

As part of the Galambany Circle Sentencing Court Assessment and Sentencing process you will need to talk to
Elders about your mob, and your cultural learning journey. Please complete this form as best you can, with the
assistance of your lawyer or field officer if you have one. It needs to be given to the Court when you make an

application for referral to the Galambany Court.

MY DAME 08 s:iiitensacsssaessosonssensionseorimroninsasessssimsimnosssvios

OR if you don’t know your mob, could you please explain what you know about your Aboriginal and/or

Torres Strait Islander ancestry and connection

---------------------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------------------

| [ 3T 1 S0e00000000000a00000 0000000 on the lands of the.....ccccoiveiiiiiiiiiiiiiiiiiiiiienn. people.
(ie Ngunnawal/Ngambri if living in Canberra)

I acknowledge the traditional owners and custodians of the land on which I live.

Iwasbornin ...coceveveeieinnnenns on the lands of the......cccooeveiiiiiiiiiiiiiieiiniinn, people.
My mother is an Aboriginal and/or Torres Strait Islander person  YES/NO
My father is an Aboriginal and/or Torres Strait Islander person YES/NO

My family DAMES AT ..evevueieiiiiiriiiiiuineretiiieisnenterrarentitistincieiesniotssssrsscscsnssssones

The reason I want to be sentenced in the Galambany Circle Sentencing Court is;

---------------------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------------------



By completing and signing this form I acknowledge the following:

1. The Galambany Court process and role of the Elders has been explained to me by my lawyer or I learned

about the process in another way.

2.1 understand that the process requires me to respect Elders who sit in the Galambany Court.

---------------------------------------------------------

Signature (person applying to participate in the Galambany Court)

Optional Case Coordination Support:

Case coordination support is available for participants in the Circle Sentencing Court, to assist them to attend
each stage of the court process and in complying with any requests from the Elders panel or orders of the
Circle Sentencing Court. Yeddung Mura (‘Good Pathways”) Aboriginal Corporation is the current provider of
case coordination for the Circle Sentencing Court. This is an optional service that is not tied to acceptance in
the Galambany Court process.

|:| T consent to the shar]ing of my contact details (below) with Yeddung Mura (‘Good Pathways’)

Aboriginal Corporation to enable the provision of culturally appropriate court support services.
Restorative Justice:

Restorative justice helps people to journey away from harm and towards healing. It is a facilitated
conversation between the people most affected by an offence. This is an optional service that is not tied to

acceptance in the Galambany Court process.

[:l I consent to my details being provided to the Restorative Justice Unit for the purpose of an assessment of

suitability

PRONE MUIMDEE: L .iiiereiiintiiineeieiieitereeeresnssssansenstseenssesssseoesnsssenssesnsssssssssssnssesesssesssscnnnnns



